Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

University  of  North  Carolina  at  Chapel  Hill 


http://www.archive.org/details/schoollawbulleti2141990univ 


School  Law 

BulMk 


RECEIVED 


DEC   au  1990 

INSTITUTE  OF  GOVERNMENT 
UNIVERSITY  OF  NORTH  CAROLINA 
-    LIBRARY 


Fall  1990 


Published  by  the  Institute  of  Government 
The  University  of  North  Carolina  at  Chapel  Hill 


1990  North  Carolina  Legislation  Pertaining  to  Public 
)  Education 

1  By  Robert  P.  Joyce  and  Laurie  L.  Mesibov 


The  Equal  Access  Act:  The  Supreme  Court  Upholds  Its 
Constitutionality 

7  By  Kory  Goldsmith  □  Presents  a  brief  history  of  the  Equal  Access  Act,  including  the  recent 

Supreme  Court  decision  that  upheld  the  act's  constitutionality,  and  discusses  the  implications  for 
schools. 


Racial  Harassment  in  Education:  Legal  and  Policy  Issues 

1 0  By  Robert  P.  Joyce  □  Examines  the  types  of  racial  harassment  and  ways  educators  can  respond, 

particularly  through  the  development  of  a  policy  that  addresses  racial  harassment. 


Clearinghouse 

25  Edited  by  Robert  P.  Joyce  □  Digests  recent  state  and  federal  court  decisions  and  state  attorney 

general's  opinions  in  the  area  of  school  law. 


School  Law 
Bulletin 


Fall  1990  •   Volume  XXI,  No.  4 


Published  four  times  a  year  (winter,  spring,  summer,  fall)  by  the  Institute  of 
Government,  The  University  of  North  Carolina  at  Chapel  Hill.  Subscription: 
$16.00.  Single  issues  :$4. 00.  Back  issues  are  available  from  the  publisher  or  from  University  Microfilms  International, 
300  North  Zeeb  Road,  Dept.  PR.,  Ann  Arbor,  MI  48106.  Second-class  postage  paid  at  Chapel  Hill,  N.C.  The  material 
printed  herein  may  be  quoted  provided  that  proper  credit  is  given  to  School  Law  Bulletin .  Copyright  1 990.  Institute  of 
Government,  The  University  of  North  Carolina  at  Chapel  Hill.  @  The  paper  used  in  this  publication  meets  the 
minimum  requirements  of  American  National  Standard  for  Information  Sciences — Permanence  of  Paper  for  Printed 
Library  Materials,  ANSI  Z39.48-1984.  Printed  in  U.S.A.  ISSN  0886-2508.  Postmaster:  Send  address  changes  to 
School  Law  Bulletin,  Institute  of  Government,  CBtt  3330  Knapp  Building,  UNC-CH,  Chapel  Hill,  NC  27599-3330. 

Editorial  Staff:  □  Laurie  L.  Mesibov,  Editor  □  Liz  McGeachy,  Managing  Editor  □  Michael  Brady,  Graphic 
Designer  □  Daniel  Soileau,  Publication  Staff 


I 


1990  North  Carolina  Legislation 
Pertaining  to  Public  Education 


by  Robert  P.  Joyce  and 
Laurie  L.  Mesibov 


Elementary  and  Secondary 
Education 

The  state's  serious  budget  problems  limited  efforts  in 
the  1 990  session  to  improve  elementary  and  secondary  edu- 
cation and  left  school  officials  scrambling  to  make  last- 
minute  adjustments  to  plans  for  the  1990-91  school  year.  The 
General  Assembly  announced  that  it  intends  to  implement  the 
Basic  Education  Program  (BEP)  over  ten  years,  instead  of  the 
planned  eight  years.  This  year  it  appropriated  only  $44.5 
million  of  expansion  funds  for  the  BEP  instead  of  a  scheduled 
increase  of  $1 16.1  million.  In  addition,  school  boards  were 
told  to  reduce  spending  of  1990-91  appropriations  by  $45 
million.  As  a  result,  local  plans  for  improvements  and  new 
programs  were  curtailed.  On  a  brighter  note,  full  funding  of 
$39.4  million  for  differentiated  pay  for  teachers  under  the 
School  Improvement  and  Accountability  Act  was  appropri- 
ated. In  addition  to  financial  issues,  basic  questions  about  the 
direction  of  school  reform  in  North  Carolina  were  raised  and 
will  be  examined  in  several  studies. 

Appropriations 

Current  operations  appropriations.  Education  con- 
tinues to  take  the  lion's  share  of  the  state  budget.  More  than 
$3  billion  from  the  General  Fund  will  go  to  the  Department 
of  Public  Education  (DPE)  in  fiscal  year  1990-91.  Never- 
theless, public  schools  were  not  spared  from  budget  prob- 
lems. The  1989  budget  act  set  the  total  requirements  from  all 
sources  for  1990-91  for  DPE  at  $62.1  million  for  the 
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Department  of  Public  Instruction  (DPI),  $3.22  billion  for  aid 
to  local  school  administrative  units,  and  $180,000  for  the 
State  Board  of  Education  (SBE).  These  figures  did  not  hold. 
Section  3  of  Chapter  1066  (S  1426)  appropriates  an  additional 
$466,097  for  current  operations  of  the  Department  of  Public 
Instruction  but  also  requires  spending  reductions  of  $842,828. 
The  Public  School  Fund  is  required  to  reduce  1990-91 
spending  by  $45  million  and  to  see  a  net  reduction  of  $67.2 
million  in  appropriation.  The  most  significant  reduction  is  the 
deferral  of  $7 1 .5  million  for  the  BEP.  Altogether  DPI  and  the 
Public  School  Fund  incurred  net  budget  and  spending  re- 
ductions of  $  1 1 2.6  million. 

Section  7  of  Chapter  1066  (S  1426)  directs  school 
boards  to  give  highest  priority  to  leaving  state-funded  posi- 
tions vacant  to  achieve  the  required  spending  reduction,  un- 
less the  governor  determines  that  there  is  a  critical  need  to  fill 
a  vacancy.  However,  this  restriction  does  not  apply  to  any 
teaching  position  with  classroom  responsibilities. 

New  funds  include  $2.2  million  for  drug  prevention 
programs,  $39.4  million  for  differentiated  pay  programs 
under  the  School  Improvement  and  Accountability  Act  of 
1989  (Senate  Bill  2),  and  $3.7  million  for  handicapped  chil- 
dren who  are  three  and  four  years  old. 

Section  7  of  Chapter  1074  (S  1427)  appropriates  $3 
million  for  the  purchase  of  100  school  buses  and  $2  million 
for  additional  support  for  children  with  special  needs. 

BEP  funds.  Section  98  of  Chapter  1066  provides  new 
funds  for  the  BEP.  For  fiscal  year  1990-91  there  is  an  addi- 
tional $44.5  million.  Expansion  budget  funds  for  the  1989— 
91  biennium  total  approximately  $114  million.  This  year's 
funds  will  be  used  for  additional  teachers  ($81  million),  vo- 
cational education  teachers  ($1  million),  instructional  support 
($25  million),  clerical  assistants  ($6  million),  and  athletic 
trainer  supplements  ($15,000).  Approximately  $13  million 
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must  be  used  to  reduce  class  size  in  grades  ten  through 
twelve.  Local  boards  of  education  may  request  waivers  of 
state  laws  for  the  remainder  of  the  funds  in  order  to  make 
them  available  for  puiposes  other  than  classroom  teachers. 

School  construction  funds.  Scheduled  funding  of 
$36.5  million  for  the  Public  School  Building  Capital  Fund 
and  $10  million  for  the  Critical  School  Facility  Needs  Fund 
was  not  reduced.  Section  28  of  Chapter  1066,  which  expires 
June  30,  1991,  provides  that  this  year's  funding  must  come 
from  nonrecurring  revenue  in  the  same  manner  as  funding  for 
other  capital  projects.  Accordingly  Section  28  deletes  from 
General  Statutes  (G.S.)  sections  1 15C-546.1  and  1 15C-489.1 
the  requirement  that  a  portion  of  the  corporate  income  tax  net 
collections  be  used  for  the  Public  School  Building  Capital 
Fund  and  the  Critical  School  Facility  Needs  Fund. 

Driver's  training  funds.  Section  144  of  Chapter  1066 
provides  that  for  fiscal  year  1990-91  the  state's  expenses,  up 
to  $17  million,  for  the  Driver's  Training  and  Education 
Program  will  be  covered  by  a  transfer  of  funds  from  the 
Highway  Fund,  which  will  be  reimbursed  by  a  like  transfer 
from  the  Highway  Trust  Fund.  If  additional  funds  are 
needed,  the  SBE  may  use  funds  appropriated  to  the  DPE  for 
aid  to  local  school  units. 

Capital  appropriations.  Section  2  of  Chapter  1074  (S 
1427)  appropriates  $1.4  million  to  the  Department  of  Ad- 
ministration for  furnishings  for  the  new  education  building 
under  construction  on  the  State  Government  Mall. 

Tech  Prep.  Section  58  of  Chapter  1066  appropriates 
$250,000  from  the  Worker  Training  Trust  Fund  to  the  DPE 
for  local  implementation  grants  to  establish  five  new  Tech 
Prep  programs  in  the  public  schools. 


Employees 

Differentiated  pay  funds.  Section  107  of  Chapter  1066 
amends  G.S.  1 15C-238.4  to  add  an  additional  year  to  the 
phasing  in  of  funding  for  local  differentiated  pay  plans.  As 
amended,  the  schedule  calls  for  a  2  percent  increase  in  fis- 
cal year  1990-91  in  state  funding  of  teacher  and  adminis- 
trator salaries  and  the  employer's  contributions  for  social 
security  and  retirement,  a  3  percent  increase  in  1991-92,  4 
percent  in  1992-93,  5.5  percent  in  1993-94,  and  7  percent 
in  1994-95.  Formerly  the  phase  in  to  7  percent  would  have 
been  completed  in  1993-94.  Bonuses  or  supplements  may  be 
paid  no  more  frequently  than  once  every  calendar  quarter; 
however,  until  the  1 994-95  school  year  payments  in  career 
development  pilot  units  may  be  made  monthly. 

Differentiated  pay  plans.  Section  23  of  Chapter  1074 
adds  G.S.  1 15C-238.4(f)  to  require  differentiated  pay  plans 
adopted  by  school  units  having  a  school-based  performance 


program  to  provide  that  the  local  board  of  education  shall 
determine  which  certified  employees  contributed  to  the  at- 
tainment of  an  individual  school's  goals.  Pay  bonuses  will 
then  be  distributed  to  these  employees.  The  board  must  base 
its  decision  on  the  recommendations  of  the  superintendent 
and  any  other  person  or  committee  designated  for  that  pur- 
pose in  the  local  pay  plan. 

Career  development  program  transition.  Section  97 
of  Chapter  1066  amends  Chapter  778,  Section  7,  of  the  1989 
Session  Laws  to  phase  out  the  existing  career  development 
and  lead  teacher  pilot  programs.  Beginning  in  fiscal  year 
1993-94,  career  development  pilot  units  will  receive  7  per- 
cent of  teacher  and  administrator  salaries  and  the  employer's 
contributions  for  Social  Security  and  retirement  as  long  as  the 
units  participate  in  differentiated  pay  plans  under  G.S.  1 15C- 
238.4  (the  School  Improvement  and  Accountability  Act  of 
1989).  These  units  will  receive  no  additional  state  funding  as 
career  development  pilot  units.  A  pilot  unit's  school  im- 
provement plan  must  include  a  schedule  of  modifications  to 
the  differentiated  pay  program  so  that  for  fiscal  year  1993- 
94  and  thereafter  the  cost  of  the  plan  equals  the  sum  of  ( 1 )  7 
percent  of  teacher  and  administrator  salaries  and  of  the 
employer's  contributions  for  Social  Security  and  retirement 
and  (2)  local  funds  available  for  differentiated  pay. 

For  fiscal  year  1990-91  the  amount  appropriated  for  the 
career  development  pilot  units  is  $4.7  million  less  than  for 
fiscal  year  1989-90.  The  General  Assembly  intends  to  phase 
out  funding  for  pilot  units  by  reducing  the  appropriation  by 
equal  increments  in  each  of  the  next  three  fiscal  years.  Pilot 
units  must  modify  their  pay  programs  accordingly. 

For  fiscal  year  1990-91  through  1993-94  a  school  unit 
that  resulted  from  a  merger  and  includes  a  former  career 
development  pilot  unit  must  receive  ( 1 )  the  amount  of  funds 
previously  allocated  to  the  pilot  project,  reduced  by  the  SBE 
according  to  this  act,  and  (2)  funds  under  G.S.  115C- 
238.4(c)(  1 )  for  the  portion  of  the  merged  unit  that  was  not  in 
the  pilot  program. 

The  provisions  of  G.S.  1 15C-363.28  regarding  flexible 
funding  for  lead  teacher  pilot  units  are  extended  through  fis- 
cal year  1993-94.  A  local  school  unit  may  not  pay  any 
teacher,  in  salary  and  state-funded  bonus  or  supplement,  less 
than  it  paid  the  teacher  on  a  monthly  basis  during  the  prior 
school  year,  as  long  as  the  teacher  qualifies  for  a  bonus  or 
supplement  under  the  local  differentiated  pay  plan. 

Administrator  salary  schedule.  Section  21  of  Chap- 
ter 1074  clarifies  that  superintendents,  associate  superin- 
tendents, supervisors,  directors,  coordinators,  evaluators,        . 
program  administrators,  principals,  and  assistant  principals       v 
will  receive  the  6  percent  salary  increase  allotted  to  other 
state-funded  school  employees  for  fiscal  year  1990-91. 
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Leave  accumulation.  Section  93  of  Chapter  1066 
amends  G.S.  1  l5C-272(b)  to  change  the  annual  date  on 
which  excess  leave  accumulation  is  cancelled  for  superin- 
tendents from  December  3 1  to  June  30.  Section  94  of  Chap- 
ter 1066  makes  the  same  change  to  G.S.  1 15C-3 16(a)  for 
twelve-month  school  employees  other  than  superintendents, 
supervisors,  and  classified  principals. 

Flexible  compensation.  Chapter  1059  (H  1314)  adds 
G.S.  1 15C-341.1 .  authorizing  the  SBE  to  provide  a  plan  of 
flexible  compensation  to  eligible  school  employees.  The  plan 
may  not  include  benefits  under  the  state  retirement,  medical, 
and  disability  programs  or  vacation  leave,  sick  leave,  or  other 
leave  that  may  be  carried  forward  from  year  to  year  by  em- 
ployees as  a  form  of  deferred  compensation.  The  SBE  may 
authorize  local  units  to  arrange  for  reductions  in  the  salaries 
of  employees  who  choose  to  participate  in  the  flexible  com- 
pensation plan. 

Small  school  program  allotments.  Section  92  of 
Chapter  1066  amends  G.S.  1 15C-416.  authorizing  the  SBE 
to  allot  teaching  and  other  positions  to  local  administrative 
units  to  be  placed  in  private  hospitals  and  treatment  facilities 
to  educate  confined  students.  The  SBE  must  adopt  rules  to 
ensure  that  these  placements  do  not  contribute  to  the  institu- 
tions' profitability. 

Students 

Special  education  appeals.  In  response  to  a  threat- 
ened loss  of  federal  funds.  Chapter  1058  (S  1615)  amends 
G.S.  1 15C-1 16  to  remove  the  SBE  as  the  administrative 
decision  maker  in  the  appeal  process  for  children  with  spe- 
cial needs.  An  administrative  law  judge  will  conduct  the  due 
process  hearing  in  the  review  of  decisions  involving  a  child's 
evaluation,  identification,  or  educational  program  or  the 
denial  of  a  free,  appropriate  education.  The  judge's  decision 
is  final  unless  it  is  appealed  within  thirty  days.  Such  an  ap- 
peal is  to  be  heard  by  a  review  officer  drawn  from  a  pool  of 
educators  or  other  professionals  who  are  knowledgeable 
about  special  education  and  who  possess  any  other  qualifi- 
cations established  by  the  SBE.  The  decision  of  the  review 
officer  is  final  unless  it  is  appealed  to  state  or  federal  court 
within  thirty  da\  s. 

Preschool  handicapped  children.  Chapter  1003  (H 
1679)  adds  G.S.  115C-146.1  through  146.4  to  outline  a 
school  unit's  responsibilities  for  preschool  handicapped 
children.  Preschool  handicapped  children  are  handicapped 
children  ( 1 )  who  have  reached  their  third  birthday  and  whose 
parents  have  requested  services  from  the  public  schools;  (2) 
who  are  not  eligible  to  enroll  in  public  kindergarten;  and  (3) 
who.  because  of  permanent  or  temporary  mental,  physical,  or 


emotional  handicaps,  need  special  education  and  related 
services  to  prepare  them  to  benefit  from  the  educational 
programs  provided  by  the  public  schools.  Subject  to  available 
funds,  these  children  are  entitled,  at  no  cost  to  their  parents 
or  guardians,  to  individualized  programs  specifically  de- 
signed to  meet  their  unique  needs  for  special  education  and 
related  services.  Special  education  and  related  services  must 
start  no  later  than  the  beginning  of  the  school  year  immedi- 
ately following  the  child's  third  birthday.  Related  services 
must  be  provided  by  qualified  service  providers,  as  defined 
in  the  act. 

G.S.  115C-146.4  requires  the  SBE  to  adopt  rules 
implementing  the  act,  including  rules  necessary  to  qualify  for 
federal  funding  under  Part  B  of  the  Education  of  the  Handi- 
capped Act.  The  rules  must  include  provisions  for  the  fol- 
lowing: (1)  when  a  local  education  agency  finds  that 
appropriate  services  are  available  from  other  public  agencies 
or  private  organizations,  it  must  contract  for  these  services 
rather  than  provide  them  directly  and  (2)  when  a  local  edu- 
cation agency  finds  that  a  child  is  already  receiving  appro- 
priate services,  it  must  continue  those  services  as  long  as 
appropriate. 

Chapter  1 003  states  clearly  that  the  General  Assembly 
is  not  obligated  to  appropriate  any  funds  to  implement  it.  Any 
funds  appropriated  for  this  purpose  will  be  the  only  state 
public  school  funds  available  for  services  to  handicapped 
preschoolers  and  must  be  used  to  supplement  existing  federal, 
state,  and  local  funds.  The  act  will  take  effect  in  fiscal  bien- 
nium  1990-92  for  handicapped  preschoolers  but  only  if 
specific  funds  are  appropriated  for  these  programs  by  the 
1991  General  Assembly. 

Chapter  1003  also  adds  Part  13A  to  G.S.  Chapter  143B 
to  establish  an  Interagency  Coordinating  Council  for 
Handicapped  Children  from  Birth  to  Five  Years  of  Age  in  the 
Department  of  Human  Resources.  Among  other  responsi- 
bilities, the  council  must  advise  the  Department  of  Public 
Instruction  on  activities  related  to  special  education  services 
for  preschoolers. 


Instructions  for  Using  Funds 

Prospective  teacher  scholarship  loan  program. 

Section  95  of  Chapter  1066  amends  G.S.  1 15C-47 1  to  make 
the  scholarship  loan  program  for  prospective  teachers  avail- 
able to  students  pursuing  a  certificate  based  on  an  entry-level 
degree. 

Model  Teacher  Education  Consortium.  Section  98  of 
Chapter  1066  amends  Chapter  752,  Section  72(f),  of  the  1989 
Session  Laws  to  pennit  the  SBE  to  use  up  to  $  100,000  for  the 
Model  Teacher  Education  Consortium. 
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Teaching  Fellows  revolving  loan  fund.  Section  101  of 
Chapter  1066  amends  G.S.  1 15C-363.23A(e)  to  require  the 
Teaching  Fellows  Commission  to  forgive  a  loan  if  the  re- 
cipient dies  or  becomes  unable  to  fulfill  his  or  her  teaching 
obligation  because  of  permanent  disability.  Section  101  also 
amends  G.S.  115C-363.23A(f)  to  allow  the  revolving  loan 
fund  to  be  used  for  the  cost  of  campus  and  summer  program 
support,  awards,  and  collecting  delinquent  accounts  as  well 
as  for  scholarship  loans,  but  only  to  the  extent  authorized  by 
the  current  operations  appropriations  act  for  the  current  fis- 
cal year. 

Child  nutrition  staff  development.  Section  104  of 
Chapter  1066  allocates  $280,000  of  DPE  appropriations  for 
aid  to  local  school  administrative  units  to  be  used  for  staff 
development  of  food  service  personnel. 

Uniform  education  reporting  system  funds.  Section 
105  of  Chapter  1066  allocates  $438,642  of  DPE  appropria- 
tions for  aid  to  local  school  units  to  reimburse  thirteen  local 
units  that  converted  to  AS/400  data  processing  equipment 
needed  to  implement  the  Uniform  Education  Reporting 
System.  Before  distributing  the  funds,  the  DPE  must  conduct 
an  electronic  data  processing  audit  of  these  systems. 

School  psychologist  salary  reclassification.  Section 

1 10  of  Chapter  1066  requires  the  SBE  to  use  $800,000  of 
DPE  appropriations  for  a  salary  reclassification  for  school 
psychologists  and  sets  the  starting  salary  for  school 
psychologists. 

Public  school  teacher  liability  protection.  Section  1 16 
of  Chapter  1066  requires  the  SBE  to  allocate  to  local  school 
units  $5.00  of  DPE  appropriations  for  each  teacher  paid  from 
the  General  Fund  to  provide  comprehensive  general  liability 
protection,  including  coverage  for  errors  and  omissions,  for 
teachers  employed  by  the  unit  for  the  1990-91  school  year. 

National  Conference  for  Governors"  Schools.  Section 

1 1 1  of  Chapter  1066  authorizes  the  SBE  to  allocate  $20,000 
for  the  Fourth  National  Conference  on  Governors'  Schools. 

North  Carolina  Geographic  Alliance  Network  funds. 
Section  112  of  Chapter  1066  authorizes  the  SBE  to  use  up  to 
$50,000  of  DPE  appropriations  for  the  North  Carolina  Geo- 
graphic Alliance  Network  Program  headquartered  at  East 
Carolina  University. 

Public  school  testing  funds.  Section  28  of  Chapter 
1074  authorizes  the  SBE  to  allocate  $375,000  to  the  DPI  to 
implement  and  administer  end-of-course  tests  in  physical 
sciences  and  English  II  (essay)  and  to  develop  end-of-grade 
tests  for  grades  three  through  eight. 

Cities-in-Schools.  Section  1 14  of  Chapter  1066  allows 
the  DPE  to  contract  with  the  Cities-in-Schools  Dropout 
Prevention  programs  for  technical  assistance  to  local  educa- 
tion agencies. 


Tech  Prep.  Section  89  of  Chapter  1066  directs  the  DPE 
to  allocate  $50,000  of  its  appropriation  for  vocational  edu- 
cation funds  to  the  North  Carolina  Tech  Prep  Leadership 
Development  Center  at  Richmond  Community  College  for 
assistance  to  school  units  and  community  colleges  in  planning 
and  implementing  Tech  Prep.  The  Department  of  Commu- 
nity Colleges  also  must  allocate  $50,000  to  the  center. 

Miscellaneous 

UNC  assistance  to  schools.  Chapter  936  (H  2335). 

which  grants  new  budget  flexibility  to  The  University  of 
North  Carolina  and  its  constituent  institutions,  requires  the 
UNC  Board  of  Governors  to  create  an  organized  program  of 
public  service  and  technical  assistance  to  the  public  schools. 
The  program  must  ( 1 )  provide  public  schools  systemic  access 
to  consultation  and  advice  from  faculty  members;  (2)  facili- 
tate and  encourage  research  in  the  public  schools  and  the 
application  of  the  research;  (3)  link  UNC's  education  facul- 
ties with  public  school  teachers  and  administrators  through 
public  service  requirements;  and  (4)  create  partnerships 
among  constituent  institutions,  their  programs  in  education, 
and  the  maximum  number  of  public  schools  that  could  ben- 
efit from  such  partnerships. 

Drivers'  education  instruction.  Chapter  822  (H  416), 
which  amends  G.S.  20-129  to  require  drivers  to  use  their 
headlights  when  using  their  windshield  wipers,  requires  the 
superintendent  of  public  instruction  to  incorporate  instruction 
designed  to  encourage  compliance  with  this  law  into  drivers' 
education  programs. 

DPI  grant  funds.  Section  102  of  Chapter  1066  adds 
new  G.S.  115C-21(a)(6)  to  authorize  the  superintendent  of 
public  instruction  to  accept  grants  and  gifts  from  nongov- 
ernmental sources  in  support  of  public  education  and  to  re- 
quire the  superintendent  to  create  a  special  fund  within  the 
DPI  to  manage  these  funds. 

Athlete  agents.  Chapter  865  (S  463)  adds  Article  8  to 
G.S.  Chapter  78C  to  regulate  athlete  agents.  Among  other 
requirements,  an  athlete  agent  who  intends  to  contact  an 
athlete  about  representing  the  athlete  must  give  prior  written 
notice  of  that  intent  to  the  student's  high  school  principal.  All 
contacts  must  follow  the  school's  rules  as  to  the  time,  place, 
and  duration  of  the  athlete  agent's  contact.  Within  five  days 
after  an  athlete  signs  a  contract  with  an  agent  for  representa- 
tion or  financial  services,  the  agent  must  file  a  memorandum 
of  the  contract  terms  with  the  secretary  of  state  and  the 
athlete's  high  school  principal.  The  athlete  may  cancel  the 
contract  within  sixteen  days  of  signing  it.  j 

Drug  offenses.  Chapter  108 1  (H  267)  amends  G.S.  90- 
95(e)  to  provide  that  a  person  at  least  twenty-one  years  old 
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who  commits  a  drug  offense  under  G.S.  90-95(a)(  1 )  (manu- 
facture, sale,  or  delivery  of  a  controlled  substance  or  posses- 
sion with  intent  to  manufacture,  sell,  or  deliver  a  controlled 
substance)  on  or  within  300  feet  of  elementary-  or  secondary- 
school  property  is  guilty  of  a  Class  E  felony  and  must  serve 
a  mandatory  prison  term  of  at  least  two  years.  However,  the 
transfer  of  less  than  five  grams  of  marijuana  for  no  payment 
does  not  invoke  this  stiffer  penalty. 

Transportation  management  and  budget.  Section  96 
of  Chapter  1066  amends  G.S.  1 15C-240(d)  to  direct  the  SBE 
to  require  local  units  to  implement  the  Transportation  Infor- 
mation Management  System  (TIMS),  or  an  equivalent  system 
approved  by  the  SBE,  by  July  1 .  1 992.  The  SBE  may  modify 
its  formula  for  allocating  school  transportation  funds  and  may 
use  funds  saved  by  operating  the  system  more  efficiently  to 
complete  implementation  of  TIMS.  Section  96  also  amends 
G.S.  1 15C-246(a)  to  make  the  superintendent  responsible  for 
planning  school  bus  routes  rather  than  the  principal  of  the 
school  to  which  the  bus  is  assigned. 

BEP  completion.  Section  100  of  Chapter  1066  amends 
G.S.  1  l5C-81(a)  to  change  the  General  Assembly's  goal  for 
full  funding  and  implementation  of  the  Basic  Education 
Program  (BEP)  from  July  1,  1993,  to  July  1,  1995,  thereby 
phasing  in  implementation  of  the  BEP  over  ten  years  rather 
than  eight. 

Education  reports.  Section  103  of  Chapter  1066  re- 
peals G.S.  1 15C-363.10,  which  required  the  SBE  to  report 
annually  to  the  General  Assembly  on  the  career  development 
plan.  Section  103  also  amends  Chapter  752,  Section  68,  of  the 
1989  Session  Laws  to  delete  the  requirement  that  the  SBE 
report  annually  to  the  General  Assembly  on  the  use  of  funds 
by  school  units  to  expand  curricular  offerings  in  accordance 
with  the  BEP. 

Uniform  Education  Reporting  System  fines.  Section 
106  of  Chapter  1066  amends  G.S.  1 15C-438.  which  requires 
local  school  administrative  units  to  report  financial  informa- 
tion to  the  state  treasurer,  to  set  a  $25,000  limit  on  the  total 
amount  of  administrator  salaries  that  may  be  withheld  from 
the  unit  for  failure  to  make  the  required  reports. 

Report  on  school  improvement  plan  waivers.  Section 
1 13  of  Chapter  1066  directs  the  DPI  to  monitor  school  units 
that  have  been  granted  class-size  waivers  pursuant  to  G.S. 
1 15C-238.3(d).  have  reported  class-size  exceptions,  and  have 
converted  state-funded  teacher  positions  to  other  positions, 
and  to  report  its  findings  annually  to  the  General  Assembly. 

Supplemental  instructional  materials.  Earlier  this 
year  the  SBE  and  local  school  boards  clashed  over  whether 
local  boards  have  the  authority  to  contract  for  Channel  One, 
a  twelve-minute  (ten  minutes  of  news,  two  of  commercial 
advertising)  television  program  lor  middle  and  high  school 


students.  The  General  Assembly  attempted  to  resolve  the 
dispute  with  Section  23  of  Chapter  1074,  although  litigation 
over  Channel  One  continues.  Section  23  adds  G.S.  1  15C- 
47(33)  and  amends  G.S.  1 15C-98(b)  to  grant  local  boards  of 
education  sole  authority  to  select  and  procure  supplementary 
materials,  whether  or  not  the  materials  contain  commercial 
advertising.  Local  boards  must  adopt  written  policies  con- 
cerning procedures  for  selecting  and  procuring  audiovisual 
and  other  supplementary  instructional  materials.  Local  boards 
may  determine  whether  the  materials  are  consistent  with  the 
curriculum  and  may  decide  at  what  time  during  the  school 
day  the  materials  may  be  presented.  Supplementary  materials 
and  contracts  for  them  are  not  subject  to  approval  by  the  SBE. 

Disadvantaged  businesses.  Chapter  1051  (H  2263) 
amends  G.S.  143-48  to  require  all  governmental  entities,  in- 
cluding school  boards,  that  are  required  to  purchase  goods 
and  services  through  the  Department  of  Administration  to 
report  annually  to  the  department  the  percentage  of  contract 
purchases  that  were  from  businesses  owned  by  minorities, 
females,  and  disabled  persons  and  the  percentages  of  contract 
bids  received  from  these  same  categories. 

Willie  M.  reporting.  Section  64  of  Chapter  1066 
amends  Chapter  500,  Section  82(e),  of  the  1989  Session 
Laws  to  change  from  May  1,  1990,  to  May  1,  1991,  the 
deadline  for  a  joint  report  to  the  governor  and  General  As- 
sembly by  the  Department  of  Human  Resources  and  the 
DPE  on  progress  in  serving  members  of  the  Willie  M.  class. 

Studies 

Joint  Legislative  Education  Oversight  Committee. 

Section  1 15  of  Chapter  1066  adds  new  Article  12H  to  G.S. 
Chapter  120  to  establish  the  Joint  Legislative  Education 
Oversight  Committee.  The  committee,  which  will  have  six- 
teen members,  will  examine  the  state's  educational  institu- 
tions and  make  recommendations  to  the  General  Assembly 
on  ways  to  improve  public  education  from  kindergarten 
through  higher  education.  The  committee  is  to  study  ( 1 )  the 
budgets,  programs,  and  policies  of  the  DPI,  the  SBE.  the 
Department  of  Community  Colleges,  the  UNC  Board  of 
Governors,  and  the  constiuient  institutions  of  UNC;  (2)  the 
BEP  and  the  School  Improvement  and  Accountability  Act  of 
1989;  (3)  other  states'  educational  initiatives  in  public 
schools,  community  colleges,  and  public  universities;  and  (4) 
any  other  educational  matters  that  it  considers  necessary  to 
fulfill  its  mandate. 

Basic  Education  Program.  Section  99  of  Chapter  1066 
creates  the  Legislative  Study  Commission  on  the  Basic 
Education  Program  to  advise  the  General  Assembly  on  ways 
the  BEP  can  be  strengthened  and  on  a  lengthened  imple- 
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mentation  schedule.  The  twenty-three-member  commission 
must  consider  how  the  BEP  has  been  implemented,  its  effect 
on  educational  achievement,  and  the  relationship  between 
BEP  and  the  School  Improvement  and  Accountability  Act. 

Education  governance  study.  Section  26  of  Chapter 
1074  directs  the  Task  Force  on  Excellence  in  Secondary 
Education  of  the  DPI  to  study  the  educational  governance 
structure  at  the  state  level  and  the  method  of  selecting  state- 
level  education  officials. 

Year-round  education.  Section  27  of  Chapter  1074 
requires  the  SBE  to  study  the  concept  of  year-round  educa- 
tion, develop  policies  and  procedures  for  school  units  that 
want  to  implement  it,  and  develop  a  grant  program  for  school 
units  to  use  in  planning  for  it. 

Local  school  improvement  plans.  Section  7.1  of 
Chapter  1078  (H  296)  authorizes  the  Education  Study 
Commission  to  study  methods  of  increasing  the  involvement 
of  parents  and  teachers  in  developing  local  school  improve- 
ment plans  under  the  performance-based  accountability 
program  and  methods  of  increasing  the  involvement  of 
teachers  in  approving  such  plans.  Section  7.2  authorizes  the 
commission  to  consider  H  2367,  which  provided  for  ( 1 )  the 
involvement  of  more  than  50  percent  of  teachers  in  a  local 
school  unit  in  developing  the  unit's  local  school  improvement 
plan,  (2)  a  vote  by  teachers  in  each  individual  school  for 
approving  the  strategies  for  that  school  for  attaining  the  local 
student  performance  goals,  and  (3)  a  vote  by  teachers  and 
administrators  before  submission  of  a  local  school  improve- 
ment plan  to  the  superintendent  of  public  instruction  for 
approval. 

Parental  involvement  in  schools.  Section  24  of 
Chapter  1074  directs  the  Education  Study  Commission  to 
study  the  concept  of  requiring  parents  to  spend  time  at  school 
with  their  children. 

Drivers"  education.  Section  145  of  Chapter  1066  au- 
thorizes the  Legislative  Research  Commission  to  study  the 
cost,  funding,  and  use  of  personnel  in  providing  drivers' 
education  in  the  public  schools. 

Noncertified  employees'  salaries.  Section  108  of 
Chapter  1066  requires  the  SBE  and  the  superintendent  of 
public  instruction  to  report  to  the  1 99 1  General  Assembly  on 
the  use  of  the  2  percent  salary  reserve  funds  for  noncertified 
school  employees  established  by  Chapter  752,  Section  38(c), 
of  the  1 989  Session  Laws.  The  report  must  include  a  plan  to 
upgrade  the  salaries  of  noncertified  employees. 

Supplementary  materials.  Section  23  of  Chapter  1074 
requires  the  SBE  to  study  the  use  of  supplementary  materials 
that  contain  commercial  advertising  or  identify  commercial 
products  and  evaluate  the  impact  of  these  materials  on  the 
instructional  program. 


Higher  Education 

Community  College  System 

Appropriations.  Like  all  other  segments  of  state  gov- 
ernment, the  community  college  system  suffered  in  1990 
from  the  state's  budget  woes,  but  not  as  severely  as  some 
because  the  individual  institutions  were  spared  the  2  percent 
"negative  reserve"  required  of  other  state  agencies  and  in- 
stitutions. Section  3  of  Chapter  1066  (S  1426),  the  main  ap- 
propriations act,  cuts  $336,000  from  previously  appropriated 
funds  for  the  Department  of  Community  Colleges  and  a  net 
$2.6  million  from  funds  previously  appropriated  for  current 
operations  of  the  fifty-eight  institutions.  In  addition  the  de- 
partment (which,  unlike  the  individual  institutions,  was  al- 
lotted a  2  percent  negative  reserve )  must  underspend  fiscal 
year  1990-9 1  appropriations  by  $  1 70,000.  Further,  the  capital 
improvements  act.  Chapter  1074  (S  1427),  reduces  appro- 
priations for  improvements  at  Anson,  Cape  Fear,  Craven, 
Fayetteville  Technical,  Isothermal.  Johnston,  Pitt,  Roanoke- 
Chowan,  Rockingham,  and  Wake  Technical  community 
colleges  by  just  over  $3  million,  from  $6  million  to  $2.9 
million.  A  small  additional  appropriation  for  the  Vance- 
Granville-Franklin  satellite  brings  the  total  to  $3  million. 
These  reductions  are  in  part  offset  by  an  appropriation  in  the 
capital  improvements  act  of  $6  million  for  equipment  and 
book  purchases. 

Section  7  of  Chapter  1066  directs  all  state  agencies  and 
the  public  schools  to  make  every  effort  to  leave  state-funded 
positions  vacant  to  save  money  unless  the  governor  deter- 
mines that  there  is  a  critical  need  to  fill  a  particular  position. 
This  provision  does  not  apply  to  teaching  positions  with 
classroom  responsibilities  in  the  public  schools  and  the  UNC 
system,  but,  because  the  2  percent  negative  reserve  does  not 
apply  to  the  fifty-eight  institutions,  no  such  exemption  was 
made  for  teaching  positions  in  the  community  college 
system. 

Tuition.  In  response  to  the  budget  problems,  the  Gen- 
eral Assembly,  in  Section  88  of  Chapter  1066,  raised  the  tu- 
ition at  community  colleges  beginning  in  the  fall  of  1990 
from  $90  per  quarter  for  in-state  students  to  $105  and  from 
$840  for  out-of-state  students  per  quarter  to  $98 1 .  Occupa- 
tional extension  course  fees  are  set  at  $25  per  course. 

Tuition  waivers.  Chapter  915  (S  336)  adds  to  the  list  of 
those  for  whom  community  college  tuition  may  be  waived 
members  of  a  Radio  Emergency  Associated  Citizens  Team 
(REACT)  under  contract  to  a  county  as  an  emergency  re-        / 
sponse  agency.  \j 

Tech  Prep.  To  encourage  development  of  the  com- 
bined high  school  and  community  college  curriculum  at 
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Richmond  Community  College,  Section  89  of  Chapter  1066 
allocates  $50,000  to  the  Tech  Prep  Leadership  Development 
Center  at  that  school.  Section  58  of  the  same  act  appropriates 
$250,000  to  the  Department  of  Public  Instruction  for  local 
implementation  grants  for  five  new  Tech  Prep  centers. 

State  board  spending  guidelines.  Section  90  of 
Chapter  1066  directs  the  State  Board  of  Community  Colleges 
to  develop  budget  guidelines  for  individual  community  col- 
leges to  assure  that  literacy.  New  Industry  Training.  Focused 
Industrial  Training,  and  Small  Business  Center  funds  are 
spent  in  keeping  with  the  intent  of  the  General  Assembly.  The 
act  mandates  that  the  guidelines  require  that  each  institution 
submit  a  plan  detailing  how  it  will  deal  with  budget  reduc- 
tions summarized  above. 

Employee  pay.  In  addition,  the  act  mandates  that  the 
budget  guidelines  require  that  fiscal  year  1990-91  salary- 
increase  funds  be  used  to  provide  a  4  percent  across-the- 
board  increase  for  all  full-time  and  permanent  part-time 
employees  and  that  the  additional  2  percent  available  be 
used  for  merit  pay  or  for  maintaining  quality  in  educational 
programs  through  expenditure  for  personnel. 

Flexible  compensation.  Chapter  1059  (H  1314)  adds  a 
new  G.S.  1 15D-25.1  to  authorize  the  State  Board  of  Com- 
munity Colleges  to  provide  a  plan  of  flexible  compensation 
to  eligible  employees  of  community  colleges.  The  plan  may 
not  include  benefits  under  the  state  retirement,  medical,  and 
disability  programs  or  vacation  leave,  sick  leave,  or  other 
leave  that  may  be  carried  forward  from  year  to  year  as  a  form 
of  deferred  compensation.  Employees  may  agree  with  the 
institutions  to  reduce  their  salaries  in  order  to  participate  in 
a  flexible  compensation  plan. 

Bookstore  sales.  Section  9 1  of  Chapter  1 066  amends 
G.S.  115D-5  to  authorize  the  state  board  to  adopt  rules 
governing  the  expenditure  of  funds  from  campus  bookstore 
sales,  specifying  that  profits  may  be  used  for  support  of  the 
stores  themselves,  for  student  aid,  for  expenditures  of  direct 
benefit  to  students,  and  for  similar  expenditures  authorized 
by  the  local  board  of  trustees,  but  not  for  supplementing 
salaries  of  any  personnel. 

Veterans  and  Military  Education  Program.  Chapter 
997  (S  1439)  transfers  administration  of  the  Veterans  and 
Military  Education  Program  from  the  Department  of  Com- 
munity Colleges  to  the  UNC  Board  of  Governors. 

Regulation  of  proprietary  schools.  The  State  Board  of 
Community  Colleges  administers  the  state's  program  for  li- 
censing private,  for-profit  business  schools,  trade  schools,  and 
technical  schools.  Chapter  877  (H  2186)  amends  several 
provisionsof  Article  8  ("Proprietary  Schools")  of  G.S.  Chap- 
ter 115D.  It  makes  clear,  for  instance,  that  if  a  proprietary 
school  offers  classes  in  more  than  one  county,  the  school's 


operation  in  each  county  constitutes  a  separate  school.  It  au- 
thorizes the  State  Board  of  Community  Colleges,  acting 
through  its  president,  to  request  any  occupational  licensing  or 
approving  board  or  agency  to  adopt  rules  requiring  the  ap- 
proval of  that  board  for  any  proprietary  school's  course  of 
study.  If  the  licensing  board  or  agency  does  not  approve  the 
adequacy  of  equipment,  curricula,  and  instructional  person- 
nel, the  state  community  college  board  may  deny  approval  of 
that  course  of  study.  Chapter  824  (H  2185)  rewrites  the 
provisions  of  G.S.  Chapter  1 15D,  Article  8,  relating  to  the 
bonding  of  proprietary  schools.  The  new  act  makes  clear  that 
a  guaranty  bond  is  required  of  each  school  and  that  the  State 
Board  of  Community  Colleges  may  revoke  the  license  of  a 
school  that  fails  to  maintain  its  bond  (or  equivalent  guaran- 
tee). The  bond,  filed  with  the  clerk  of  superior  court,  runs  in 
favor  of  the  students  to  provide  indemnification  for  loss  of 
tuition  or  fees  by  reason  of  the  failure  of  the  school  to  provide 
its  educational  services.  The  amount  of  the  bond  is  to  be 
determined  by  the  state  board  and  is  to  be  at  least  equal  to 
either  $10,000  or  the  maximum  amount  of  prepaid  tuition 
held  at  any  time  during  the  school's  last  fiscal  year,  which- 
ever is  greater.  Similar  bonding  changes  are  made  in  G.S. 
1 16-15  for  schools  not  covered  by  G.S.  Chapter  1 15D,  Arti- 
cle 8.  in  G.S.  86A-22  for  barber  schools,  in  G.S.  88-23. 1  for 
cosmetic  art  schools,  and  in  G.S.  90-171.55  for  nurses'  aide 
training  programs.  Chapter  1030  (S  1475)  sets  a  new  fee 
schedule  for  fiscal  year  1990-91  for  proprietary  school  li- 
censes: $750  for  initial  license,  $500  for  renewal,  $100  for 
approval  or  new  or  revised  program,  and  $200  for  a  site 
visitation. 


Colleges  and  Universities 

Appropriations.  The  University  of  North  Carolina,  like 
the  public  schools  and  the  community  college  system,  suf- 
fered appropriations  losses  in  1990.  Chapter  1066  (S  1426). 
the  current  operations  appropriation  act,  reduces  previously 
approved  appropriations  for  the  university  system  by  $36.4 
million  and  imposes  a  fiscal  year  1990-91  spending  curtail- 
ment of  an  additional  $18.3  million.  The  capital  improve- 
ments act.  Chapter  1074  (S  1427),  reduces  previously 
approved  appropriations  for  capital  expenditures  for  the 
university  from  $63.4  million  to  $51.2  million.  Several  self- 
liquidating  construction  projects  to  be  funded  without  state 
appropriations  were  approved  in  Chapter  965  (H  2338)  and 
Chapter  967  (H  2356). 

Section  7  of  Chapter  1066  directs  all  state  agencies  to 
make  every  effort  to  leave  state-funded  positions  vacant  to 
save  money  unless  the  governor  determines  that  there  is  a 
critical  need  to  fill  a  particular  position.  This  provision  does 
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not  apply  to  teaching  positions  with  classroom  responsibili- 
ties in  the  university  system. 

Section  80  of  Chapter  1 066  provides  that  initial  alloca- 
tions of  state  aid  to  private  colleges  for  undergraduate  en- 
rollment of  North  Carolina  residents  are  to  be  funded  at  only 
95  percent  of  the  $  1 . 1 50  per  student  grant  previously  autho- 
rized by  statute  and  that  subsequent  allocations  are  to  be  set 
by  the  State  Education  Assistance  Authority  based  on  its 
projections  of  the  number  of  students  eligible  and  funds 
required. 

Management  flexibility.  With  the  purpose  of  granting 
greater  flexibility  of  management  and  budgeting  to  the  UNC 
Board  of  Governors  and  to  the  constituent  institutions. 
Chapter  936  (H  2335)  collapses  several  budget  format  pro- 
visions into  larger  groupings,  thereby  permitting  greater 
spending  flexibility  within  broader  budget  categories.  It  raises 
from  $5,000  to  $10,000  the  threshold  above  which  com- 
petitive bidding  and  other  regulatory  practices  in  purchases 
are  required  and  permits  the  secretary  of  administration  to 
raise  that  threshold  even  higher  after  June  30,  1992,  to  ac- 
count for  inflation.  It  provides  for  refunds  to  UNC  institutions 
of  sales  and  use  tax  paid  after  January  1 ,  1 992,  on  purchases 
of  tangible  personal  property  with  contract  or  grant  funds. 
And  it  provides  that  the  governor,  as  director  of  the  budget, 
may  allow  UNC  to  keep  (and  not  revert)  receipts  that  are 
taken  in  greater  amounts  than  budgeted  for.  up  to  10  percent 
of  the  budget  amount. 

Flexible  compensation.  Chapter  1059  (H  13 14)  adds  a 
new  G.S.  1 16- 17. 1  authorizing  the  UNC  Board  of  Governors 
to  provide  a  plan  of  flexible  compensation  to  eligible  UNC 
system  employees.  The  plan  may  not  include  benefits  under 
the  state  retirement,  medical,  and  disability  programs  or  va- 
cation leave,  sick  leave,  or  other  leave  that  may  be  carried 
forward  from  year  to  year  as  a  form  of  deferred  compensa- 
tion. Employees  may  agree  with  the  institutions  to  reduce  their 
salaries  in  order  to  participate  in  a  flexible  compensation  plan. 

Employee  payroll  deductions.  Section  82  of  Chapter 
1066  permits  UNC  constituent  institutions  to  offer  their  em- 
ployees payroll  deductions  for  contributions  to  nonprofit 


organizations  set  up  to  support  athletic  or  charitable  programs 
at  the  employee's  institution. 

Midwifery  education.  Section  83  directs  the  UNC 
Board  of  Governors  to  develop  a  plan  for  nurse  midwifery 
education  programs  at  campuses  that  have  appropriate  sup- 
porting academic  programs. 

Rural  development  programs.  Section  84  directs  the 
UNC  Board  of  Governors  to  review  the  need  for  a  two-year 
graduate  degree  program  in  rural  economic  planning  and 
development. 

Higher  education  opportunity  study.  Section  85  au- 
thorizes the  Legislative  Research  Commission  to  study  higher 
education  opportunity  in  North  Carolina.  The  UNC  Board  of 
Governors  is  directed  to  cooperate  in  the  study. 

ECU  MRI  funds.  Section  86  provides  that  lease  funds 
received  by  East  Carolina  University  School  of  Medicine  for 
its  magnetic  resonance  imaging  building  and  equipment 
(MRI)  are  to  be  retained  in  a  nonreverting  account  and  ex- 
pended to  defray  the  costs  of  operating  the  MRJ. 

Student  admissions.  Chapter  907  (H  124 1 )  adds  a  new 
G.S.  1 16-143.4  to  provide  that  a  person  eligible  for  in-state 
tuition  is  to  be  considered  an  in-state  applicant  for  purposes 
of  admission;  however,  if  such  a  person  is  a  dependent  of  a 
member  of  the  armed  services  stationed  in  North  Carolina, 
that  person  is  eligible  for  in-state  consideration  for  admissions 
only  if  he  or  she  is  enrolled  in  a  high  school  or  GED  program 
in  North  Carolina. 

Athlete  agents.  Chapter  865  (S  463)  regulates  the  ac- 
tivities of  athlete  agents  and  requires,  among  other  things,  that 
an  athlete  agent  give  to  the  athletic  director  of  the  college 
where  an  athlete  is  enrolled  prior  written  notice  of  his  or  her 
intent  to  contact  the  athlete.  The  agent  must  file  a  memoran- 
dum of  contract  with  the  athletic  director  regarding  any  con- 
tract entered  with  the  athlete.  This  act  also  is  discussed  in  the 
section  on  elementary  and  secondary  education. 

Veterans  and  Military  Education  Program.  Chapter 
997  (S  1439)  transfers  administration  of  the  Veterans  and 
Military  Education  Program  from  the  Department  of  Com- 
munity Colleges  to  the  UNC  Board  of  Governors.  ■ 
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.  he  First  Amendment  states  "Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof."  This  language  contains  two  distinct  prin- 
ciples, known  respectively  as  the  establishment  clause  and  the 
free  exercise  clause.  The  purpose  of  the  establishment  clause 
is  to  enforce  government  neutrality  toward  religion  by  cre- 
ating a  separation  between  church  and  state.  The  purpose  of 
the  free  exercise  clause  is  to  insure  an  individual's  liberty  to 
exercise  his  or  her  religious  beliefs.1 

The  two  constitutional  provisions  frequently  arise  in 
the  public  schools.  While  a  practice  such  as  voluntary  par- 
ticipation in  officially  sanctioned  prayer  may  be  constitu- 
tional under  the  free  exercise  clause,2  it  does  not  meet 
establishment  clause  standards.  The  Supreme  Court  has  de- 
vised a  series  of  requirements  (known  as  the  Lemon  test) 
by  which  it  measures  whether  a  given  practice  or  policy 
sufficiently  maintains  the  separation  between  church  and 
state.  According  to  this  test,  the  governmental  act  is  consti- 
tutional only  if  ( 1 )  it  has  a  secular  legislative  purpose.  (2) 
its  primary  effect  does  not  promote  or  inhibit  religion,  and 

The  author  is  a  third-year  student  at  The  University  of  North  Carolina  at 
Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute  of  Government. 

1 .  While  the  free  exercise  clause  offers  absolute  protection  for  the  freedom 
to  hold  religious  beliefs,  its  protection  for  the  freedom  to  engage  in  religious 
practices  is  qualified.  See  Employment  Div.,  Dep't  of  Human  Resources  v.  Smith, 
HOS.Ct.  1595(1990). 

2.  See  School  Dist.  of  Abington  Township  v.  Schempp,  374  U.S.  203.  220- 
23  (1963);  Engel  v.  Vitale,  370  U.S.  421.429-30  ( 1962).  To  resolve  disputes  over 
government  interference  with  the  exercise  oi  faith,  courts  weigh  the  strength  of 
a  person's  interest  in  exercising  the  beliefs,  the  strength  of  the  governments  in- 
terest in  a  policy  that  limits  the  exercise  oi  faith,  and  the  degree  of  burden  im- 
posed by  the  limitation  It  a  governmental  policy  interferes  with  the  person's 
freedom  to  exercise  his  or  her  faith,  the  government  agency  must  show  that  its 
interest  in  enforcing  the  policy  is  sufficiently  compelling  to  override  the  person's 
religious  rights  and  that  the  policy  represents  the  least  restrictive  way  of  ful- 
filling the  government's  interest. 


(3)  the  policy  does  not  result  in  excessive  government  en- 
tanglement in  religion.3 

The  tension  between  these  two  constitutional  provisions 
has  created  heated  public  debate  over  issues  such  as  school 
prayer  and  curriculum  content.  On  August  1 1,  1984,  Presi- 
dent Reagan  signed  the  Equal  Access  Act.4  the  primary 
purpose  of  which  was  to  give  student  religious  groups  access 
to  public  secondary  school  facilities.  The  act  also  protects 
student  political  and  philosophical  groups.  By  opening  the 
school's  doors  to  student-initiated  religious  activities,  the  act 
made  legal  a  practice  several  courts  had  held  to  be  a  violation 
of  the  establishment  clause.5  This  article  examines  the  cir- 
cumstances that  led  to  the  enactment  of  the  legislation,  the 
statute's  substantive  provisions,  and  the  recent  Supreme 
Court  decision  upholding  the  act's  constitutionality.6  It  will 
conclude  by  examining  the  legal  implications  of  the  holding 
and  outlining  options  for  schools. 

Legal  Background 

In  Widmar  v.  Vincent ',7  members  of  a  student  religious 
group  challenged  a  University  of  Missouri  policy  forbidding 
the  group  from  conducting  meetings  in  university  facilities. 
The  group  argued  that  the  policy  violated  their  rights  to  free 


3.  Lemon  v.  Kurtzman,  403  U.S.  602,  612-13  (1971). 

4.  Pub.  L.  No.  98-377.  §§  802-805.  98  Stat.  1302  (1984)  [codified  at  20 
U.S.C.§§  4071-4074  (1988)]. 

5.  See,  e.g..  Brandon  v.  Board  of  Educ,  635  F.2d  97 1  (2d  Cir.  1980).  cert. 
154  U.S.  1 123  (1981);  Johnson  v.  Huntington  Beach  Union  High  School 

Dist.,68Cal.App.3d  I.  l37Cal.Rptr.43(Cal.Ct.App.),cerl  denierf, 434U.S. 
877  (1977);Trietley  v 
App.  Div.  1978). 

6.  Board  of  Educ.  v.  Mergens 
7. 454  U.S.  263  (1981). 


of  Educ.  65  A.D.2d  1.  409  N.Y.S.2d  912  (N.Y. 


10  S.Ct.  2356  (1990). 
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exercise  of  religion  and  freedom  of  speech.  The  university 
argued  that  under  the  establishment  clause,  it  had  a  compel- 
ling interest  in  maintaining  strict  separation  of  church  and 
state.  The  Supreme  Court  ruled  that  the  university  had  es- 
tablished a  forum  generally  open  to  student  groups  and  that 
the  First  Amendment  did  not  require  the  exclusion  of  reli- 
gious groups. 

Writing  for  the  majority.  Justice  Powell  applied  the 
Lemon  test  to  see  whether  a  policy  allowing  religious  groups 
equal  access  to  university  facilities  would  be  consistent  with 
the  establishment  clause.  The  Court  found  that  such  a  policy 
would  have  both  a  secular  purpose  and  would  avoid  excessive 
government  entanglement  with  religion.*  The  harder  ques- 
tion was  whether  the  policy  would  have  the  principal  or  pri- 
mary effect  of  advancing  religion.  Although  the  Court 
conceded  that  a  religious  organization  would  enjoy  some 
benefit  from  its  access  to  university  facilities,  it  was  satisfied 
the  benefits  would  be  incidental.  Two  factors  were  especially 
important  to  this  conclusion.  First,  the  open  forum  itself  did 
not  confer  state  approval  of  religion  any  more  than  it  con- 
ferred state  approval  on  the  Young  Socialist  Alliance  (one  of 
the  student  groups  recognized  by  the  university).  Second,  the 
wide  range  of  student  groups  (more  than  100)  and  the  absence 
of  empirical  evidence  that  religious  groups  would  dominate 
the  open  forum  was  deemed  an  important  index  of  the 
forum's  secular  effect.  The  Court  also  noted  that  university 
students  are  young  adults  and  thus  are  capable  of  recognizing 
the  difference  between  a  university  policy  of  neutrality  to- 
ward religion  and  one  advancing  religion.4 

Widmar  established  that  in  a  university  setting  a  policy 
that  allowed  student  religious  groups  equal  access  to  school 
facilities  did  not  violate  the  establishment  clause.  Widmar 
was  not  directly  applicable  to  elementary  or  secondary 
schools,  but  at  least  one  federal  district  court  relied  on  it  in 
holding  that  a  school  district  must  allow  a  student-initiated 
religious  group  to  meet  during  the  regularly  scheduled  ac- 
tivity period.10  The  district  court  explained  that  high  school 
students  would  not  perceive  an  open  forum  policy  as  tacitly 
endorsing  religious  activity.  That  rationale  was  reversed  on 
appeal."  Largely  in  response  to  this  case  and  several  similar 
decisions  in  other  circuits,12  Congress  passed  the  Equal  Ac- 
cess Act,  thereby  extending  Widmar  to  secondary  schools. 


8.  Id.  at  275. 

9.  Id.  at  276,  n.  14. 

10.  Bender  v.  Williamsport  Area  School  Dist.,  563  F.  Supp.  697  (M.D.  Pa. 
1983).  rev'd,  741  F.2d  538  (3d  Cir.  1984),  vacated  and  remanded.  475  U.S.  534 
(1986)  (school  board  member  had  no  standing  to  appeal). 

11.  Bender  v.  Williamsport  Area  School  Dist.,  741  F.2d  538  (3d  Cir. 
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See  Lubbock  Civil  Liberties  Union  v.  Lubbock  Indep.  School  Dis 


The  Equal  Access  Act  prohibits  public  secondary 
schools  that  maintain  a  "limited  open  forum"  and  receive 
federal  financial  assistance  from  denying  student  groups 
concerned  with  religious,  political,  or  philosophical  issues  a 
fair  opportunity  or  equal  access  to  school  facilities.13  A  lim- 
ited open  forum  exists  whenever  a  school  allows  at  least  one 
noncurriculum-related  student  group  to  meet  on  school  pre- 
mises during  noninstructional  time.  Noninstructional  time  is 
defined  as  time  set  aside  by  the  school  either  before  or  after 
actual  classroom  instruction  takes  place.  The  statute  offers  no 
definition  of  noncwriculum  related.  Because  the  existence  of 
noncurriculum-related  clubs  determines  whether  a  limited 
open  forum  exists  and  because  only  schools  operating  a 
limited  open  forum  are  covered  by  the  act.  the  absence  of  that 
definition  laid  the  foundation  for  the  recent  Supreme  Court 
decision  in  Board  of  Education  v.  Mergens.14 

Mergens 

Bridget  Mergens  was  a  student  at  Westside  High,  a 
public  secondary  school  in  Omaha,  Nebraska.  In  January, 
1985,  she  met  with  Westside' s  principal  and  asked  for  per- 
mission to  form  a  Christian  club  at  the  school.  The  club's 
purpose  was  to  permit  students  to  read  and  discuss  the  Bible,  ( 
enjoy  fellowship,  and  pray  together.  The  group  was  to  be 
nondenominational  and  open  to  all  students,  but  it  would  not 
have  a  faculty  sponsor.  Otherwise  it  would  meet  on  the  same 
terms  and  have  the  same  privileges  (including  access  to  the 
school  newspaper,  bulletin  boards,  public  address  system,  and 
annual  Club  Fair)  as  other  Westside  clubs.  Mergens's  request 
was  denied,  first  by  the  principal  and  then  by  the  superin- 
tendent, on  the  basis  that  a  religious  club  at  school  would 
violate  the  establishment  clause. 

Mergens  appealed  to  the  school  board,  which  upheld  the 
superintendent's  decision.  She  then  challenged  the  decision 
in  federal  district  court  on  the  grounds  that  it  violated  the 
Equal  Access  Act  and  her  first  and  fourteenth  amendment 
rights  to  the  free  exercise  of  religion.  The  school  board  re- 
sponded that  the  Equal  Access  Act  was  inapplicable  because 
Westside  did  not  maintain  a  limited  open  forum,  and  even  if 
the  school  did  maintain  such  a  forum,  the  act  was  unconsti- 
tutional. The  district  court  ruled  in  favor  of  the  school  board 
after  determining  that  the  act  did  not  apply  because  all  stu- 
dent clubs  at  Westside  were  curriculum  related. 


669  F.2d  1038  (5th  Cir.  1982),  cert,  denied.  459  U.S.  1 155  ( 1983):  Brandon  < 
Board  of  Educ,  635  F.2d  971  (2d  Cir.  1980),  cert,  denied,  454  U.S.  1123(1981 

13. 20  U.S.C.§  4071(a). 

14.  HOS.Ct.  2356(1990). 
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The  Court  of  Appeals  for  the  Eighth  Circuit  reversed, 
ruling  that  some  of  Westside's  student  clubs  were 
noncurriculum  related,  thus  triggering  the  act's  requirement 
that  the  school  not  deny  Mergens 's  group  recognition  on  the 
basis  of  the  religious  content  of  its  speech.15  The  court  also 
upheld  the  constitutionality  of  the  act  on  the  basis  that  it  ex- 
tended the  Widmar  decision  to  public  secondary  schools. 
Congress,  in  passing  the  act.  had  specifically  considered  the 
difference  in  the  maturity  of  university  and  secondary  school 
students  and  determined  that  high  school  students  could 
distinguish  between  a  policy  of  equal  access  and  one  of  state 
sponsorship.  Therefore  the  court  held  that  the  act  did  not 
violate  the  establishment  clause.  The  school  board  appealed. 

The  United  States  Supreme  Court  was  presented  with 
two  issues:  Did  Westside  maintain  a  limited  open  forum,  and, 
if  it  did,  did  the  Equal  Access  Act  itself  violate  the  estab- 
lishment clause?  The  Court  held  that  Westside  maintained  a 
limited  open  forum  for  the  purposes  of  the  act.  and  that  the 
act  was  constitutional.  Justice  O'Connor,  joined  by  five  other 
members  of  the  Court,"1  delivered  the  majority  opinion  re- 
garding the  act's  applicability  to  Westside. 

The  act  prohibits  secondary  schools  that  receive  federal 
funds  and  maintain  limited  open  forums  from  denying  student 
groups  access  to  school  facilities  based  on  the  religious, 
philosophical,  or  political  content  of  the  groups'  speech. 
Because  both  parties  agreed  that  Westside  was  a  public  sec- 
ondary school  receiving  federal  funds,  the  crucial  question 
was  whether  the  school  maintained  a  limited  open  forum.  The 
act  defines  a  limited  open  forum  as  a  forum  in  which 
noncurriculum-related  student  groups  are  granted  an  oppor- 
tunity to  meet  on  school  premises  during  noninstructional 
time,  but  the  act  does  not  define  the  term  noncurricular.  Thus 
the  Court  had  to  determine  the  meaning  of  the  term  before  it 
could  address  whether  any  of  the  student  groups  at  Westside 
fell  within  its  scope. 

Although  courts  normally  look  to  the  legislative  history 
of  a  statute  to  determine  the  lawmaker's  intent.  Justice 
O'Connor  indicated  that  in  this  case  the  legislative  record  was 
too  ambiguous  to  be  determinative.  Instead,  the  Court  turned 
to  Webster's  Dictionary  and  to  what  the  Court  perceived  as 
the  act's  broad  legislative  purpose  of  ending  discrimination 
against  student-sponsored  religious  speech  in  public  schools. 
Because  the  act  guaranteed  student  religious  groups  the  same 
access  as  noncurriculum-related  groups,  the  Court  reasoned 
that  a  religious  club  itself  was  likely  to  be  a  noncurriculum- 


15.  Mergens  By  and  Through  Mergens  v.  Board  oi  Educ,  867  F.2d  1970, 
1079(1989) 

16.  The  majority  included  Chief  Justice  Rehnquist  and  Justices  White. 
Blackmun,  O'Connor.  Scalia,  and  Kennedy. 


related  student  group.  From  this  premise,  it  followed  that  to 
be  curriculum  related  a  club  must  have  a  more  direct  rela- 
tionship to  the  curriculum  than  a  religious  club  would  have.17 
Having  established  this  much,  the  Court  defined  a 
noncurriculum-related  group  as  "any  student  group  that  does 
not  directly  relate  to  the  body  of  courses  offered  by  the 
school.""*  Justice  O'Connor  clarified  this  by  explaining  that 
a  student  group  directly  relates  to  a  school's  curriculum  if 

1 .  the  subject  matter  of  the  group  is  actually  taught, 
or  will  soon  be  taught,  in  a  regularly  offered  course 
or 

2.  the  subject  matter  of  the  group  concerns  the  body 
of  courses  as  a  whole  or 

3.  participation  in  the  group  is  required  for  a  par- 
ticular course  or 

4.  participation  in  the  group  results  in  academic 
credit.19 

The  Court  also  offered  some  examples  of  student  groups  that 
would  be  directly  related  to  a  school's  curriculum:  a  French 
club  if  French  was  a  regularly  offered  course,  student  gov- 
ernment to  the  extent  it  concerned  itself  with  the  body  of 
courses  offered,  and  the  band  or  orchestra  if  membership  was 
either  required  for  certain  music  classes  or  resulted  in  aca- 
demic credit. 

Using  this  definition  of  curriculum  related,  the  Court 
considered  whether  all  of  Westside's  student  groups  fit  within 
it.  If  not,  then  Westside  would  have  recognized  at  least  one 
noncurriculum-related  student  group,  thus  making  a  limited 
open  forum.  The  Court  focused  on  the  scuba  diving  and  the 
chess  clubs  in  particular.2"  The  school  argued  that  the  scuba 
diving  club  furthered  the  Physical  Education  Department's 
goal  of  developing  life-long  recreational  interests  and  that  the 
chess  club  supplemented  math  and  science  courses  by  de- 
veloping critical  thought  processes.  The  Court  rejected  this 
position,  noting  that  broad  characterizations  of  that  sort  would 
result  in  all  student  groups  being  curriculum  related,  thus 
making  the  act  meaningless.  Quoting  from  the  legislative 
history,  the  Court  emphasized  that  a  limited  open  forum  was 
triggered  by  what  a  school  did,  not  what  it  said.  With  that  in 
mind,  the  majority  found  that  the  scuba  diving  and  the  chess 


17.  Mergens,  1 10  S.  Ct.  at  2365. 

IS.  /</.  at  2366  (emphasis  in  original). 

19.  Id. 

20.  Other  Westside  clubs  include  Band.  Cheerleaders.  Choir.  Class  Of- 
ficers, Distributive  Education.  Speech  and  Debate,  Drill  Squad.  Future  Business 
Leaders  of  America,  Future  Medical  Assistants.  Interact.  International  Club. 
Student  Publications.  Student  Forum.  Dramatics,  Creative  Vt  riting,  Photography. 
Orchestra.  Outdoor  Education,  Swimming  Timing  Team.  Student  Advisory 
Board.  Intramurals.  Competitive  Athletics.  Zonta.  Welcome  to  Westside.  Wres- 
tling Auxiliary,  and  National  Honor  Society.  Id.  at  2373-76.  appendix. 
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clubs  were  clearly  noncurriculum  related.  The  subject  mat- 
ter of  the  clubs  was  not  taught  in  any  regularly  offered  course, 
nor  was  participation  in  the  clubs  required  for  any  class. 
Furthermore,  participation  in  the  clubs  did  not  result  in  aca- 
demic credit.  Thus  Westside  maintained  a  limited  open  forum 
and  could  not  deny  Mergens's  group  official  recognition 
based  on  its  religious  orientation. 

The  Court  then  turned  to  whether  the  act  violated  the 
establishment  clause.  Six  justices  held  that  it  was  constitu- 
tional, but  they  differed  as  to  their  rationale.  Justice 
O'Connor,  joined  by  Justices  Rehnquist,  White,  and 
Blackmun,  upheld  the  act  based  on  the  familiar  Lemon  test 
and  the  logic  of  Widmar.21  Because  the  act  forbids  discrimi- 
nation against  political  and  philosophical  as  well  as  religious 
speech,  it  had  a  secular  legislative  purpose  that  neither  en- 
dorsed nor  disapproved  of  religion.  They  also  found  that  the 
act  did  not  have  the  primary  effect  of  advancing  religion. 
They  reached  this  conclusion  for  three  reasons.  First,  the 
Court  refused  to  second-guess  Congress*  determination  that 
high  school  students  were  mature  enough  to  distinguish  be- 
tween speech  that  a  school  permits  on  a  nondiscriminatory 
basis  and  speech  that  is  officially  endorsed.  Second,  because 
the  act  expressly  limits  the  participation  of  school  officials, 
they  found  little  risk  of  state  endorsement.  Third,  "[t]o  the 
extent  that  a  religious  club  is  merely  one  of  many  different 
student-initiated  voluntary  clubs,  students  should  perceive  no 
message  of  government  endorsement  of  religion. "::  Finally, 
the  Court  found  no  excessive  government  entanglement  be- 
cause the  act  forbids  faculty  monitors  from  participating, 
leading,  or  promoting  the  meetings. 

Because  Mergens  was  a  plurality  decision  it  is  worth 
noting  the  concurring  opinions.  Justices  Kennedy  and  Scalia 
offered  their  own  rationale  for  finding  that  the  act  is  suffi- 
ciently neutral  toward  religion  so  as  not  to  offend  the  estab- 
lishment clause.23  Instead  of  applying  the  Lemon  test,  they 
upheld  the  act  because  it  did  not  give  direct  benefits  to  reli- 
gion in  such  a  manner  as  to  establish  a  state  religion,  nor  did 
it  result  in  government  coercion  of  students  to  participate  in 
the  clubs.  The  two  justices  believed  the  act  was  sufficiently 
neutral  toward  religion  so  as  not  to  offend  the  establishment 
clause. 

Justices  Marshall  and  Brennan  agreed  that  the  act  ap- 
plied to  Westside  and  is  constitutional.  However,  they  wrote 
separately  to  express  their  concern  that  a  school  like  Westside 
needed  to  take  additional  steps  to  insure  government 


21.  Mat  2371-73. 

22.  Mergens.  110S.Q. 

23.  Id.  at  2376-78. 


neutrality  toward  religion.24  Unlike  the  situation  in  Widmar  \ 
where  the  university  actively  disassociated  itself  from  student 
groups,  Westside  explicitly  promoted  student  clubs  as  part  of 
an  overall  educational  program  that  developed  citizenship, 
shaped  student's  character,  and  instilled  fundamental  values. 
The  two  situations  also  differed  because  in  Widmar  a  fair 
number  of  the  student  groups  advocated  controversial  posi- 
tions, thereby  creating  a  forum  in  which  the  presence  of  a 
secular  group  would  not  result  in  the  impression  of  state  en- 
dorsement. None  of  Westside's  groups  was  advocacy  ori- 
ented. The  addition  of  a  religious  club  coupled  with  a  failure 
by  the  school  to  distance  itself  from  the  religious  activity 
could  result  in  the  appearance  of  state  endorsement.  The 
justices  suggested  that  if  a  school  chooses  to  maintain  a 
limited  open  forum,  it  must  affirmatively  disclaim  any  en- 
dorsement of  religious  clubs.25 

Only  Justice  Stevens  dissented  on  the  issue  of  the  act's 
applicability  to  Westside.26  (He  did  not  need  to  reach  the  is- 
sue of  the  act's  constitutionality.)  He  reasoned  that  if  in  fact 
the  act  was  an  extension  of  Widmar,  then  the  Court  should 
determine  whether  Westside  maintained  an  open  forum 
comparable  to  the  one  at  the  University  of  Missouri.  Because 
that  forum  included  numerous  groups  advocating  divergent 
and  often  controversial  political  and  philosophical  opinions,  ( 
Justice  Stevens  believed  that  a  student  group  was 
noncurriculum  related  if  it  had  as  its  purpose  the  advocacy  of 
partisan  theological,  political,  or  ethical  views.  Because  the 
existing  student  groups  were  "no  more  controversial  than  a 
grilled  cheese  sandwich,"27  Westside  had  not  established  a 
limited  open  forum.  Justice  Stevens  went  on  to  criticize  the 
majority's  treatment  of  the  act  for  two  reasons:  first,  the 
Court's  broad  construction  of  "noncurriculum  related"  came 
perilously  close  to  an  outright  command  to  allow  organized 
prayer  in  the  schools;  second,  by  divesting  local  school 
boards  of  the  power  to  shape  the  educational  environment,  the 
decision  significantly  altered  the  balance  of  control  over 
education  between  states  and  the  federal  government. 

Implications 

Mergens  resolved  a  number  of  questions  educators  have 
been  grappling  with  since  the  enactment  of  the  Equal  Access 
Act,  but  created  new  questions  as  well.  What  does  it  mean  for 
schools?  The  rather  narrow  definition  of  what  constitutes  a 


24.  Id.  at  2378-83. 

25.  Id.  at  2382.  A  school  could  presumably  do  this  by  ; 
in  its  extracurricular  policy. 

26.  Id.  at  2383-93. 

27.  Mergens,  1 10  S.  Ct.  at  2386. 
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curriculum-related  club  invites  courts  to  examine  closely  the 
actual  content  of  a  school's  course  offerings  and  compare  that 
with  the  array  of  student  groups.  If  a  school's  policy  on  clubs 
is  challenged,  and  the  school  claims  that  all  of  its  clubs  are 
curriculum  related,  a  court  must  examine  each  individual 
group  to  see  if  it  fits  the  act's  definition.2*  This  close  scru- 
tiny is  a  distinct  departure  from  the  Court's  normal  deference 
toward  a  school's  authority  to  structure  its  curriculum.:g 
Further,  the  "low  threshold  for  triggering  the  Act's  require- 
ments"3" probably  means  that  the  vast  majority  of  public 
secondary  schools  maintain  limited  open  forums.  For  ex- 
ample, in  a  case  similar  to  Mergens,  the  Ninth  Circuit  Court 
of  Appeals  held  that  a  Washington  high  school  did  not 
maintain  a  limited  open  forum  because  all  its  student  activity 
clubs  were  supervised  by  faculty  advisors  and  closely  related 
to  course  work  or  "traditional  and  official  school  programs."31 
The  court  did  not  discuss  the  actual  curriculum  or  indicate 
which  clubs  were  related  to  which  courses.  The  decision  was 
appealed  to  the  Supreme  Court  at  the  same  time  Mergens  was 
being  decided.  Instead  of  resolving  the  dispute,  the  Court  set 
aside  the  judgment  and  remanded  Garnet!  ( returned  it  to  the 
lower  court  for  further  consideration)  in  light  of  Mergens. 
While  it  is  risky  to  predict  how  a  court  will  decide  a  case, 
chances  are  good  that  at  least  three  of  the  Washington  high 
school's  clubs  (skiing,  bowling,  and  chess)  will  not  qualify 
as  curriculum  related.  What  is  not  clear  is  whether  twenty 
minutes  of  instruction  on  chess  strategies  in  a  math  class  or 
a  gym  class  held  trip  to  the  local  bowling  alley  would  be 
sufficient  to  qualify  the  clubs  as  curriculum  related.  Mergens 
does  not  offer  any  guidance  as  to  the  quantity  or  quality  of 
the  actual  instruction  necessary  to  qualify  a  club  as  curricu- 
lum related. 

A  necessary  first  step  for  school  officials  is  to  determine 
their  secondary  school's  current  status  with  regard  to  the 
Equal  Access  Act.  Presumably  all  public  schools  receive 
federal  funds,  so  the  only  issue  that  requires  a  close  look  is 
whether  a  school  currently  has  a  limited  open  forum.  If  it 
does,  then  the  act  applies,  and  no  student  group  may  be  denied 
a  fair  opportunity  or  equal  access  to  facilities  because  of  its 
religious,  political,  or  philosophical  ideas. 

No  matter  what  a  school's  current  status,  school  officials 
should  decide  whether  to  maintain  or  change  that  status.  If  a 
school  wants  to  avoid  the  requirements  of  the  act,  it  can  ac- 
complish that  goal  by  several  means.  ( 1 )  As  Justice  O'Connor 


28  1,1  at  2366. 

29.  See,  e  g.,  Hazelwood  School  Dist.  v.  Kuhlmeier,  4S4  U.S.  261 1 1  1 988 1. 
30.Mergens,  L10S.Ct.al  2366. 

31.  <  iametl  V.  Ronton  School  Dist.  No.  403.  874  F.2d  608  (9th  Cir.  1989). 
ed  and  remanded,  UOS.Ct.  2608(1990). 


points  out,  a  school  board  could  "simply  forego"  federal 
funds."  (2)  School  officials  could  abolish  all  clubs.  This 
choice  seems  unnecessarily  harsh  and  would  deprive  students 
of  valuable  opportunities,  but  it  is  a  possibility.  (3)  A  school 
can  allow  student  clubs  yet  not  maintain  a  limited  open  fo- 
rum. Student  clubs  can  be  restricted  to  those  that  are  clearly 
curriculum  related  (such  as  a  French  club  if  French  is  regu- 
larly taught,  a  student  government  group  if  it  advises  on  the 
body  of  courses,  or  a  musical  group  if  student  participation 
is  required  for  a  certain  class  or  results  in  academic  credit). 
This  choice  may  result  in  the  elimination  of  some  popular  and 
traditional  clubs.  The  curriculum  also  may  be  tailored  or 
expanded  to  match  the  content  of  student  clubs.  For  example, 
if  bowling  is  added  to  the  physical  education  curriculum  in 
schools  that  do  not  already  teach  it.  then  the  bowling  club 
would  be  curriculum  related.  Obviously,  modifying  the  cur- 
riculum to  accommodate  a  student  club  and  avoid  the  act  is 
a  serious  step  and  should  not  be  undertaken  lightly.  If  a  school 
chooses  to  have  clubs  but  not  a  limited  open  forum,  it  should 
spell  out  in  the  student  handbook  or  list  of  clubs  how  each 
relates  to  the  curriculum.  While  a  court  will  look  at  what  a 
school  does,  not  just  what  it  says  it  does,  the  process  of  pre- 
paring a  careful  explanation  of  the  relationship  between  a  club 
and  the  curriculum  that  places  each  club  within  at  least  one 
of  the  four  categories  of  curriculum-related  clubs  outlined  in 
Mergens  is  a  useful  process  and  can  help  a  school  if  its  club 
policy  is  challenged.  Better  yet.  it  may  help  avoid  a  challenge. 

Refusing  to  allow  a  limited  open  forum  is  not  the  only 
reasonable  response  to  Mergens.  Educators  could  decide  that 
restricting  clubs  to  those  that  are  curriculum  related  places 
unnecessary  limits  on  students'  social  and  intellectual  growth. 
Choosing  to  maintain  or  create  a  limited  open  forum  may 
enhance  students'  educational  experiences  and  may  well  be 
consistent  with  community  values.  As  a  practical  matter,  in 
many  schools  that  choose  to  maintain  a  limited  open  forum, 
no  additional  groups  may  seek  to  meet  at  school,  and  in  many 
more  cases  groups  that  take  advantage  of  the  opportunity  to 
meet  may  not  be  controversial.  In  others  a  controversial  group 
(perhaps  an  anti-war  group,  a  group  that  either  supports  or 
does  not  support  the  right  to  an  abortion,  a  black  or  white 
power  group,  or  a  religious  group  that  represents  only  a  small 
minority  of  students)  may  want  to  meet,  and  it  must  be  al- 
lowed to  do  so,  within  the  limits  discussed  below. 

If  a  school  has  a  limited  open  forum,  it  could  adopt  a 
blanket,  explicit  policy  against  sponsorship  or  endorsement 
of  clubs  and  remove  from  policy  statements  any  reference  to 


32.  1 10  S.  Ct.  23A7  1 1 W0).  ("Although  we  do  not  doubt  that  in  some  cases 
this  may  be  an  unrealistic  option.") 
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extracurricular  activities  as  being  part  of  or  related  to  the 
school's  overall  educational  goals.3-  This  would  have  the 
disadvantage  of  preventing  schools  from  sponsoring  clubs 
related  to  its  educational  mission  and  that  it  wants  to  make 
available  to  students.  The  act  states  that  a  fair  opportunity  to 
participate  in  a  limited  open  forum  exists  if  the  school  "uni- 
formly provides  that  .  .  .  there  is  no  sponsorship  of  the 
meeting  by  the  school,  the  government,  or  its  agents  or  em- 
ployees."34 A  literal  reading  seems  to  imply  that  no  school 
with  a  limited  open  forum  may  sponsor  any  student  clubs,  but 
a  more  logical  reading  would  be  that  Congress  included  this 
section  to  ensure  compliance  with  the  establishment  clause, 
not  to  force  schools  to  stop  sponsoring  secular  clubs.  A  school 
could  allow  two  sets  of  clubs,  one  school  sponsored,  the  other 
not.  All  clubs  would  have  equal  access  to  school  facilities,  but 
any  listings  or  notices  referring  to  nonsponsored  clubs  would 
include  a  disclaimer  of  school  sponsorship  or  endorsement. 

In  Mergens  the  Court  was  careful  to  state  that  on  its  face 
the  Equal  Access  Act  did  not  violate  the  establishment 
clause.33  Because  Mergens's  group  had  never  met  at  the 
school,  there  were  no  facts  to  test  the  act's  various  protections 
against  excessive  government  entanglement  with  religion. 
The  danger  does  exist.  The  statute  itself  prohibits  school 
employees  from  promoting,  leading,  or  participating  in 
meetings.36  The  assignment  of  a  teacher  or  administrator  for 
custodial  purposes  does  not  violate  the  act,  but  what  if  the 
faculty  member  regularly  "participated"  in  student-led  prayer 
by  silently  bowing  his  or  her  head?  Other  entanglement 
problems  may  arise  if  the  student  group  collects  membership 
dues.  Under  North  Carolina  law,  dues  of  student  organiza- 
tions are  considered  "special  funds."  and  schools  are  under 
a  legal  obligation  to  deposit  them  in  an  official  account.37  The 
record  keeping  necessary  to  oversee  the  account  creates 
government  entanglement,  though  this  probably  is  not  "ex- 
cessive" entanglement. 

The  act  allows  equal  access  to  all  religious  groups. 
Educators  may  not  limit  official  recognition  to  mainstream 
denominations,  thereby  displaying  a  government  preference 
for  certain  religions.  Schools  also  are  prohibited  from  limit- 
ing the  rights  of  student  groups  because  they  do  not  meet  a 
specified  numerical  size.3* 


However,  the  act  does  not  remove  all  limitations  on  a 
group  of  students'  right  to  engage  in  religious  activity  in 
school.  One  federal  district  court  has  held  that  students  can 
be  prohibited  from  distributing  copies  of  a  religious  news- 
paper in  school  hallways  during  passing  periods.  The  distri- 
bution did  not  constitute  a  "meeting"  as  defined  by  the  act, 
because  it  involuntarily  exposed  other  students  to  an  activity 
in  which  they  did  not  necessarily  wish  to  participate.39  In 
determining  whether  the  behavior  constituted  a  "meeting," 
the  court  emphasized  that  newspaper  distribution  was  not  the 
type  of  activity  that  student  groups  were  already  permitted  to 
engage  in  and  that  all  other  groups  met  at  the  end  of  the  day 
during  a  designated  activity  period.4"  This  decision  indicates 
that  a  school  can  restrict  a  group's  activities,  at  least  to  the 
extent  the  behavior  directly  and  involuntarily  exposes  the  rest 
of  the  student  body  to  its  views. 

Other  limitations  may  apply  to  all  student  groups. 
School  officials  may  restrict  groups  to  specific  access  privi- 
leges so  long  as  the  restrictions  are  applied  equally.  Reason- 
able time,  place,  and  manner  restrictions  will  be  upheld.  In 
addition,  the  act  itself  contains  provisions  intended  to  protect 
school  officials'  ability  to  control  the  educational  environ- 
ment. However,  it  is  not  entirely  clear  how  effective  the  / 
protections  will  be  given  the  act's  broad  purpose  of  providing 
student  groups  equal  access  to  limited  open  forums.  Educa- 
tors are  not  required  to  tolerate  meetings  that  "materially  or 
substantially  interfere  with  the  orderly  conduct  of  educational 
activities."41  The  act  also  says  that  nothing  in  its  provisions 
should  be  construed  to  limit  a  school's  authority  to  maintain 
order  and  discipline,  to  protect  the  well-being  of  students,  or 
to  assure  that  student  attendance  at  the  meetings  is  volun- 
tary.42 While  these  provisions  eliminate  groups  whose  stated  ' 
mission  is  to  engage  in  violent  or  disruptive  behavior,  schools 
cannot  restrict  groups  based  on  groundless  fears.  Only  a 
reasonable  forecast  of  disruption  would  be  considered  suffi- 
cient grounds  for  a  denial  of  access.43  It  also  is  unclear 
whether  a  student's  well-being  refers  only  to  his  or  her 
physical  safety  or  if  it  also  applies  to  any  emotional  trauma 
that  may  be  experienced  by  exposure  to  "hate"  groups  es- 
pousing derogatory  racial  or  ethnic  beliefs.44 


33.  In  Mer<>en.s  School  Board  Policy  5610  staled  ihat  student  clubs  were 
a '"vital  part  of  the  total  education  program  as  a  means  of  developing  citizenship, 
wholesome  attitudes,  good  human  relations,  knowledge  and  skills.'"  Id.  at  2362. 

34. 20  U.S.C.§  4071(c)(2). 

35.Mergens,  1 10  S.  Ct.  at  2373. 

36. 20  U.S.C.  §§  4071(c)(2),  4072(2). 

37.  N.C.  Gen.  Stat.  §  1 15C-448  (1987). 

38.  20  U.S.C.  §  4071(d)(6). 


39.  Thompson  by  and  through  Thompson  v.  Waynesboro  Area  School 
Dist.,  673  F.  Supp.  1379,  1384  (M.D.  Pa.  1987)  [construing  20  U.S.C.  §  4072(3)]. 
The  court  pointed  out  that  the  act  emphasizes  the  voluntary  nature  of  a  meeting. 

40.  M.  at  1383. 

41.  20  U.S.C.  S  4071(c)(4).  This  language  is  taken  from  the  landmark 
decision  Tinker  v.  Des  Moines  Indep.  Comm.  School  Dist..  393  U.S.  503.  509 
(1969). 

42.  20  U.S.C.  §4071(0. 

43.  Tinker,  393  U.S.  at  514. 

44.  For  a  fuller  discussion,  see  "The  Equal  Access  Act:  A  Haven  for  High 
School  'Hate  Groups'?"  Hofstra  Law  Review  13(1 985):  589.  597-603. 
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The  act  also  prohibits  "nonschool"  persons  from  di- 
recting, conducting,  controlling,  or  regularly  attending  the 
activities  of  a  student  group,45  although  this  does  not  seem  to 
prohibit  guest  speakers.  If  other  student  groups  have  used 
school  facilities  as  a  forum  to  hear  outside  speakers,  officials 
probably  may  not  deny  similar  access  if,  for  example,  an 
abortion-rights  or  anti-abortion-rights  club  wants  to  hear  from 
an  adult  advocating  one  point  of  view.4h  Regardless  of  how 
repugnant  the  representative's  position  may  be  to  some 
members  of  the  staff,  the  student  body,  or  the  public,  the 
school  may  not  restrict  access  based  on  the  content  of  the 
speech  unless  there  is  a  reasonable  forecast  of  disruption. 


45.  20  U.S.C.  §  4071(c)(5). 

46.  See  Student  Coalition  for  Peace  v.  Lower  Merion  School  Dist..  633  F. 
Supp.  1040  (E.D.  Pa.  1986). 


Conclusion 

The  Equal  Access  Act  represents  a  legislative  determi- 
nation that  secondary  school  students  are  mature  enough  to 
be  exposed  to  an  open  forum  that  neutrally  allows  students 
to  discuss  ideas  ranging  from  the  least  controversial  to  those 
that  result  in  heated  public  debate.  The  act  does  not,  however, 
require  schools  to  provide  that  forum.  Educators  have  a 
choice.  They  can  either  recognize  noncurriculum-related 
groups,  restrict  student  groups  to  curriculum-related  activi- 
ties, abolish  student  clubs,  or  give  up  federal  assistance.  The 
first  choice  triggers  the  Equal  Access  Act,  the  last  three  do 
not.  Mergens  provides  educators  with  some  guidance  in  de- 
ciding whether  their  schools  will  provide  limited  open  fo- 
rums, but  it  does  not  address  some  of  the  problems  that  may 
arise  as  a  result  of  an  equal  access  policy.  ■ 


1989  Awards  for  Financial  Reporting 


by  S.  Grady  Fullerton 


Four  additional  school  administrative  units  in  North 
Carolina  have  been  awarded  the  coveted  Certificate  of  Ex- 
cellence in  Financial  Reporting,  bringing  the  total  number  of 
North  Carolina  holders  to  nine.  Each  fiscal  year  the  Asso- 
ciation of  School  Business  Officers,  International  (ASBO) 
awards  the  certificate  to  school  administrative  units  for  out- 
standing annual  financial  reports.  Less  than  0.5  percent  of  all 
school  administrative  districts  in  the  United  States  have 
earned  this  award.  The  following  North  Carolina  units  re- 
ceived the  award  for  the  fiscal  year  ending  June  30.  1989  (an 
asterisk  indicates  the  new  winners): 

Asheville  City  School  System 
Buncombe  County  Board  of  Education* 
Burlington  City  School  System* 
Carteret  County  Board  of  Education* 
Catawba  County  Board  of  Education 
Charlotte-Mecklenburg  School  System 
Hickory  City  School  System 
Wake  County  Board  of  Education* 
Yancey  County  Board  of  Education 

ASBO  began  its  program  in  1 97 1  to  encourage  units  to 
prepare  and  publish  readable  and  understandable  compre- 
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hensive  annual  financial  reports  covering  all  of  their  funds 
and  financial  transactions  during  the  year.  Reports  submitted 
to  the  program  are  judged  on  this  basis  and  are  reviewed  by 
three  independent  evaluators  who  are  selected  for  their  ex- 
tensive training  and  experience  in  governmental  accounting. 

North  Carolina  units  have  shown  increasing  interest  in 
ASBO's  program  in  recent  years.  In  1986,  only  one  unit  re- 
ceived the  award,  in  1987  two  units  received  it,  and  in  1988 
five  units  received  it.  Now  the  number  of  holders  has  in- 
creased to  nine. 

The  original  program,  the  Certificate  of  Achievement 
for  Excellence  in  Financial  Reporting,  was  begun  in  1945  by 
the  Government  Finance  Officers  Association  of  the  United 
States  and  Canada  (GFOA)  and  is  open  to  all  cities,  towns, 
counties,  school  administrative  units,  and  special  districts.  For 
the  1988-89  fiscal  year,  six  of  the  nine  units  listed  above  also 
earned  the  prestigious  GFOA  Certificate  of  Achievement  for 
Excellence  in  Financial  Reporting  (Asheville.  Burlington, 
Charlotte-Mecklenburg,  Hickory,  Wake,  and  Yancey). 

These  awards  must  be  earned  each  year.  It  is  not  un- 
common for  a  unit  to  lose  the  certificate  when  it  did  not,  by 
neglect  or  otherwise,  respond  to  the  suggestions  for  im- 
provements made  by  the  reviewers  on  the  previous  year's 
report.  For  more  information  on  these  programs,  see  S.  Grady 
Fullerton.  "How  a  School  Administrative  Unit  Can  Upgrade 
Its  Financial  Reporting,"  School  Law  Bulletin  20  (Winter 
1989):  14-18.  ■ 


Racial  Harassment  in  Education: 
Legal  and  Policy  Issues 
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.acial  harassment  is  abhorrent,  whatever  its  form  and 
wherever  it  occurs.  When  it  consists  of  attacks,  verbal  or 
otherwise,  that  are  directed  at  particular  individuals  or  small 
groups  of  individuals,  it  is  especially  odious.  When  it  occurs 
within  an  institution  of  learning,  outrage  and  demands  for 
response  follow  more  surely  than  when  it  occurs  in  the  street 
or  on  the  factory  floor. 

Even  as  a  school  moves  to  respond,  however,  it  faces  an 
inherent  problem.  Harassment  is  only  the  blatant  manifesta- 
tion of  racism.  Discrimination  based  on  race  takes  many 
forms  that  are  not  in  themselves  harassing.  They  are  the  in- 
evitable result  of  differences  in  perception  by  individuals  in 
the  white  majority,  even  well-intentioned  ones,  and  indi- 
viduals in  the  nonwhite  minority. 

This  article  will  look  at  the  difficulties  in  identifying  and 
addressing  racially  offensive  speech  and  behavior  at  schools, 
review  the  scope  of  legal  tools  available  to  redress  racial 
harassment,  and  provide  guidance  in  developing  a  policy  for 
response. 

Identifying  Racial  Harassment 

People  generally  agree  about  the  racially  harassing 
character  of  epithets  scrawled  on  dormitory  doors  or  class- 
room blackboards  or  sidewalks,  or  similar  verbal  or  physical 
conduct  intended  to  harm  a  member  of  a  minority  group  or 
all  members  of  the  group.  University  administrators  across 
the  country  have  in  the  last  few  years  shared  the  perception 
that  the  frequency  of  startlingly  blatant  racist  incidents  on 
campus  has  increased.  The  targets  typically  are  African- 


American  students.  On  numerous  occasions  the  harassment 
has  been  candidly  and  frighteningly  nonanonymous  and 
personal.  Whatever  the  form,  and  regardless  of  the  ease  of 
identifying  the  perpetrator,  a  universal  characteristic  of  this 
blatant  racial  harassment  is  its  intentional  nature.  The  actor 
intends  the  offense. 

There  are  deep  differences  in  perception,  however,  re- 
garding another  type  of  behavior  that  is  capable  of  keen  racial 
offense.  It  is  conduct  or  speech  by  a  person  of  the  white 
majority  undertaken  without  any  intent  to  discriminate  or  give 
offense  on  racial  grounds  that  nonetheless  hurts  the  nonwhite 
person  toward  whom  it  is  directed.  This  is  structural  racism 
rather  than  blatant  racism.  As  one  legal  writer  has  expressed 
it,  "[IJnjury  results  not  only  from  intentional  racism,  but  also 
from  conceptual,  aversive,  or  unconscious  racism  and  from 
the  inevitable  clash  of  perspectives  among  racial  groups."1 
White  people  are  more  likely  not  to  be  attuned  to  race  as  a 
source  of  victimization — they  perceive  conduct  or  speech  that 
is  neutral  on  its  face  as  racially  nonoffensive.  Black  Ameri- 
cans, with  a  vastly  different  historical  perspective,  are  more 
likely  to  identify  racial  elements  in  everyday  transactions — 
perceiving  race-based  content  in  the  structure  of  things,  in  the 
way  things  are  done,  inescapably  present  even  if  not  inten- 
tionally invoked. 

Imagine,  for  instance,  a  law  professor  who  says  to  one 
of  his  black  students,  "If  the  jury  heard  that  a  black  guy  like 
you  was  in  a  white  woman's  house  at  night,  they  would  be 
entitled  to  assume  that  he  was  there  to  rape  her."  The  remark 
is  so  blatantly  offensive  that  the  intent  to  offend  on  the  basis 
of  race  can  be  inferred. 
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Imagine,  on  the  other  hand,  a  law  professor  reading  to 
his  class  this  segment  of  a  North  Carolina  Supreme  Court 
opinion  from  the  1970s: 

After  dark,  a  Negro  man  broke  and  entered  the  house 
through  a  locked,  outside  door.  He  carried  a  firearm.  Miss 
Maness,  observing  him  in  the  hallway,  slammed  the  door  to 
her  bedroom  and  locked  it  and  escaped  through  the  window. 
.  .  .  The  intruder  called  to  her  as  she  fled  from  the  house, 
saying.  "Stop,  I've  got  a  gun."  //  is  not  conceivable  that  the 
purpose  of  the  breaking  an  J  entering,  under  these  circum- 
stances, was  other  than  to  rape  the  occupant  of  the  house? 

What  made  it  "inconceivable'*  in  the  determination  of  the 
supreme  court  justice  that  the  purpose  was  something  other 
than  rape?  The  fact  that  the  man  was  armed?  The  fact  that  he 
called  to  Miss  Maness  to  come  back?  The  fact  that  he  was  a 
Negro? 

A  law  professor  might  use  this  case  to  illustrate  the  el- 
ements necessary  for  a  jury  to  determine  that  a  person  ac- 
cused of  attempted  rape  in  fact  had  that  intent.  He  might 
choose  this  case  without  any  intention  of  giving  offense  to 
anyone  on  the  basis  of  race.  But  unless  he  disavows  clearly 
and  forcefully  the  assumption  that  can  be  read  into  the 
opinion's  words — that  rape  was  the  clear  intent  in  part  be- 
cause the  accused  was  black — it  is  likely  that  he  will  give 
offense  to  black  students  in  his  class.  The  offense  may  not  be 
so  sharp  as  that  in  the  case  of  the  blatantly  bigoted  statement 
of  the  first  hypothetical  law  professor,  but  it  may  be  real, 
lasting,  and  damaging. 

Responding  to  Racial  Harassment 

Difficulties  in  Responding 

Addressing  the  blatant  forms  of  racism  is  a  difficult 
proposition  for  an  educational  institution,  for  a  manufacturing 
company,  for  a  city  council,  or  for  any  other  organization.  For 
public  bodies,  such  as  state  universities  and  public  schools, 
it  is  especially  difficult,  as  they  must  operate  at  the  intersec- 
tion of  the  guarantee  of  the  equal  protection  of  the  law  found 
in  the  Fourteenth  Amendment  to  the  United  States  Consti- 
tution and  the  guarantee  of  freedom  of  speech  found  in  the 
First  Amendment.  These  difficulties  are  discussed  in  more 
detail  in  the  section.  "The  First  Amendment  and  Regulation 
of  Racial  Insults." 

Addressing  structural  forms  of  racism  is  an  even  more 
difficult  proposition.  Structural  racism  includes  speech  and 
conduct  that  may  lack  any  element  of  intent  on  the  part  of  the 
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actor.  It  is  the  perception  of  the  minority  person  that  gives  the 
reality  to  the  offense.  To  combat  this  type  of  problem  requires 
an  approach  independent  of  the  intent  of  the  actor.  Such  an 
approach  is  not  unknown  to  the  law.  In  the  law  of  racial 
discrimination,  for  example,  it  is  found  in  Title  VII  of  the 
Civil  Rights  Act  of  1964.3 

In  Title  VII,  Congress  "released  a  strong  and  forceful 
weapon  against  employment  discrimination."4  That  act 
makes  it  unlawful  for  an  employer  to  discriminate  on  the 
basis  of  race,  color,  religion,  sex,  or  national  origin  in  the 
terms,  privileges,  or  conditions  of  employment.  One  reason 
that  the  statute  has  been  described  as  a  "forceful  weapon"  is 
the  doctrine  that  developed  under  it,  following  Griggs  v.  Duke 
Power,5,  that  an  employer  can  be  liable  under  the  act  where 
its  actions  result  in  discrimination  against  an  employee  be- 
cause of  the  employee's  race,  regardless  of  the  intent  of  the 
employer.  For  instance,  facially  neutral  job  requirements, 
even  those  adopted  with  the  best  of  intentions,  that  screen  out 
black  people  at  a  rate  higher  than  they  screen  out  whites,  can 
violate  the  act.  Required  test  scores,  word-of-mouth  adver- 
tising of  job  vacancies,  line-of-progression  requirements,  and 
similar  requirements  making  on  their  face  no  mention  of  race 
can  "operate  to  'freeze'  the  status  quo  of  prior  discriminatory 
employment  practices."6  "[G]ood  intent  or  absence  of  dis- 
criminatory intent  does  not  redeem  employment  procedures 
or  testing  mechanisms  that  operate  as  'built-in  headwinds'  for 
minority  groups."' 

The  structural  forms  of  racism  are  akin  to  the  "built-in 
headwinds"  cited  by  the  Griggs  court.  White  security  offi- 
cers require  black  students  to  show  identification  more  often 
than  white  students.  A  white  teacher  lets  pass  without  com- 
ment material  in  an  old  book  containing  racist  language.  In 
instances  like  these,"  it  is  certainly  possible  that  the  white 
actor  meant  no  racial  offense.  It  is  even  possible,  perhaps 
likely,  that  the  white  actor  would  not  recognize  racial  offense 
in  the  action  and.  upon  learning  of  the  offense  taken  by  a 
black  student,  might  protest  that  the  action  was  devoid  of  any 
racial  intent. 

The  model  developed  in  Title  VII  jurisprudence  does 
not  yield  an  immediately  apparent  system  for  addressing 
unintentional  racial  offenses.  Under  Griggs,  plaintiffs 
claiming  unintentional  discrimination,  to  prevail,  must 
identify  the  facially  neutral  element  in  an  employment  system 


i  42  I   SC  SS  2(l(K)e  through  2000e-17. 
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that  is  acting  to  discriminate  against  them.  That  task,  with 
respect  to  the  kind  of  structural  racism  that  rests  in  the  histo- 
ries of  educational  institutions  and  the  world  views  of  stu- 
dents and  faculty  members,  is  simply  too  great. 

To  the  extent  that  an  institution  is  viewed  by  minority 
students  and  other  minority  individuals  as  concerned  about 
redressing  all  forms  of  racism,  it  is  likely  to  have  greater 
success  in  limiting  their  perception  that  they  are  suffering  this 
type  of  subtle  discrimination.  The  hiring  of  minority  faculty 
and  the  institution  of  formal  educational  programs  of  racial 
awareness  may  be  tangible  steps. 

The  perception  that  there  is  racism  at  the  school  that 
transcends  the  most  blatant  forms  makes  the  task  of  formu- 
lating a  response  to  blatant  forms  more  problematical.  Nev- 
ertheless, the  development  of  approaches  to  the  blatant  forms 
is  the  more  modest  step  that  many  institutions  see  as  both 
possible  and  more  pressing. 

Options  for  Responding 

Racial  harassment  at  school  may  affect  students  or 
employees.  How  the  institution  responds  may  depend  on  who 
is  harassing,  who  is  being  harassed,  and  the  nature  of  the 
harassment.  How  the  person  being  harassed  responds  may 
depend  on  the  same  questions  and  on  the  variety  of  responses 
available. 

Assault  and  battery.  In  the  most  physically  threaten- 
ing situations,  the  victim  of  racial  harassment,  at  school  or 
elsewhere,  may  have  an  action  for  assault  and  battery  to  re- 
cover damages.  Assault  is  an  offer  to  show  violence  to  an- 
other without  striking  the  victim,  and  battery  is  carrying  out 
the  threat  by  the  infliction  of  a  blow."  A  physical  or  verbal  act 
of  harassment  that  causes  the  victim  to  perceive  that  he  or  she 
is  in  immediate  danger  of  being  struck  would  constitute  an 
assault.  On  the  other  hand,  a  mere  threat,  unaccompanied  by 
an  offer  or  attempt  to  show  violence,  is  not  an  assault.1" 
Therefore  even  though  the  damages  recoverable  for  assault 
and  battery  include  those  for  the  plaintiffs  mental  disturbance 
as  well  as  for  his  or  her  physical  injury,  only  in  a  great  mi- 
nority of  incidences  of  racial  harassment  would  the  remedy 
be  available  and  attractive  to  the  victim. 

Intentional  infliction  of  emotional  distress.  In  part 
because  mere  threats  may  not  constitute  assaults,  the  North 
Carolina  courts  have  recognized  the  tort  of  intentional  in- 
fliction of  emotional  distress."  "[Liability  arises  under  this 


tort  when  a  defendant's  'conduct  exceeds  all  bounds  usually 
tolerated  by  decent  society'  and  the  conduct  'causes  mental 
distress  of  a  very  serious  kind.'"12  The  elements  of  the  tort  are 
"( 1 )  extreme  and  outrageous  conduct,  (2)  which  is  intended 
to  cause  and  does  cause  (3)  severe  emotional  distress."13 
Recovery  may  also  be  available  where  the  defendant  acted 
with  reckless  indifference  to  the  likelihood  that  the  actions 
would  cause  severe  emotional  distress.14  Recovery  is  avail- 
able even  where  the  plaintiff  suffers  no  physical  injury  and 
where  any  resulting  physical  injury  was  not  foreseeable.  The 
intent  to  inflict  emotional  distress  is  enough  to  subject  the 
guilty  party  to  liability  for  any  subsequent  injury.15 

In  other  jurisdictions  distress  resulting  from  racially 
based  conduct  has  been  held  compensable  under  this  tort.  In 
Contreras  v.  Crown  Zellerbach.  Inc.,[h  a  Mexican-American 
brought  suit  alleging  that  fellow  employees  had  subjected  him 
to  a  campaign  of  racial  abuse  consisting  of  racial  jokes,  slurs, 
and  comments.  The  Washington  Supreme  Court  held  that  he 
had  stated  a  claim  because  "racial  epithets  which  were  once 
part  of  common  usage  may  not  now  be  looked  upon  as  'mere 
insulting  language.'"17  Victims  of  racial  harassment  also  have 
won  under  the  tort  theory  of  intentional  infliction  of  emotional 
distress  in  cases  from  the  Supreme  Court  of  California,"*  and  / 
the  federal  court  in  Florida.1'*  However,  in  an  Illinois  case, 
where  the  employee  of  the  defendant  company  had  written 
on  the  top  of  the  sales  slip,  with  respect  to  a  black  architec- 
tural student.  "Arrogant  Nigger  refuses  exchange — says  he 
doesn't  like  products,"  the  court  found  that  the  conduct  was 
not  "sufficiently  severe"  to  trigger  the  tort  remedy.20 

In  general,  verbal  racial  harassment  is  seen  by  the  courts 
more  in  the  category  of  "mere  insults,  indignities,  threats, 
annoyances,  petty  oppressions,  or  other  trivialities"  that  are 
not  compensable.21  No  North  Carolina  reported  cases  de- 
cided under  the  rubric  of  intentional  infliction  of  emotional 
distress  reveal  racial  harassment  as  the  impetus  for  the 
lawsuit. 
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Specific  federal  statutory  provisions. 

Criminal  law.  A  person  commits  a  crime  under  federal 
law  if  he  or  she  "by  force  or  threat  of  force  willfully  injures, 
intimidates  or  interferes  with,  or  attempts  to  injure,  intimidate 
or  interfere  with  .  .  .  any  person  because  of  his  race,  color, 
religion  or  national  origin  and  because  he  is  or  has  been  en- 
rolling in  or  attending  any  public  school  or  college."22  It  has 
been  said  that  the  legislative  history  of  this  law  "makes  it  clear 
that  Congress  painted  with  a  broad  brush  in  this  area.  Spon- 
sors and  opponents  of  the  bill  both  agreed  that  the  protection 
of  the  act  was  extremely  broad."21  Nonetheless,  that  "ex- 
tremely broad"  coverage  applies  only  to  a  few  types  of  ac- 
tivities. "For  instance,  under  Section  245(b)(2)(A),  a  charge 
would  hold  up  only  if  a  student  accused  of  discriminatory 
harassment  acted  because  the  victim  enrolled  or  attended  a 
public  college."24  There  is  a  complete  lack  of  reported  pros- 
ecutions under  this  section. 

Civil  law.  Federal  law  provides  a  civil  remedy  for 
conspiracies  that  deprive  anyone  of  the  "equal  protection  of 
the  laws,  or  of  equal  privileges  and  immunities  under  the 
laws."25  There  must  be  a  conspiracy,  with  the  intention  to 
deprive  a  person  of  rights,  that  involves  a  racially  injurious 
and  discriminatory  motivation.2"  Most  typically  actions  un- 
der this  law  come  about  in  the  employment  context,  but  also 
could  arise  from  students  who  believe  that  they  have  been 
victimized  by  racial  harassment. 

Another  federal  statute27  affords  relief  where  one  per- 
son, acting  under  color  of  law  (that  is,  acting  in  some  official 
capacity  with  apparent  authority,  such  as  a  school  official,  as 
opposed  to  acting  in  a  purely  private  capacity),  deprives  an- 
other of  a  constitutionally  or  statutorily  protected  right.  In 
situations  of  racial  harassment  on  campus,  the  statute  would 
appear  to  be  of  limited  applicability:  the  harassment  must 
have  been  done  "under  color  of  law"  and,  to  succeed  with  an 
action,  the  victim  would  have  to  identify  the  constitutional  or 
statutory  provision  that  the  harassment  violated. 

Employment  discrimination  law.  As  mentioned  ear- 
lier. Title  VII  of  the  Civil  Rights  Act  of  196428  prohibits 
discrimination  in  employment  on  the  basis  of  race,  color, 
religion,  national  origin,  or  sex  in  the  "terms,  conditions, 
or  privileges  of  employment."  In  Rogers  v.  EEOC  the 
statute  was  given  a  broad  reading  that  has  become  stan- 
dard interpretation: 


22.  18U.S.C.§245. 

23.  United  Stales  v.  Griffin,  585  F.  Supp.  1439,  1445  (M.D.N.C.  1983). 

24.  Linda  Haviland,  "Studenl  Discriminatory  Harassment."  Journal  of 
College  and  University  Law  l6(Fall  1989):  511,316. 

25.42U.S.C.  §  1985(c). 

26  Griffin  v.  Breckinridge,  403  U.S.  88  (1971). 

27.42U.S.C.  S  1983. 

28.42U.S.C.  55  2000e  through  2000e-17. 


[E]mployees'  psychological  as  well  as  economic  fringes  are 
statutorily  entitled  to  protection  from  employer  abuse.  .  .  . 
[The  statute]  sweeps  within  its  protective  ambit  the  practice 
of  creating  a  working  environment  heavily  charged  with 
ethnic  or  racial  discrimination. .  .  .  One  can  readily  envision 
working  environments  so  heavily  polluted  with  discrimina- 
tion as  to  destroy  completely  the  emotional  and  psycho- 
logical stability  of  minority  group  members,  and  I  think 
Section  703  of  Title  VII  was  aimed  at  the  eradication  of  such 
noxious  practices.2- 

A  school  employee  who  is  the  victim  of  racial  insults,  jokes, 
or  other  harassment  on  the  job.  by  other  employees,  by  su- 
pervisors, or,  in  appropriate  circumstances,  by  others  such  as 
students,  may  have  a  cause  of  action  against  the  employer. 
Under  Title  VII,  however,  the  range  of  remedies  is  very 
limited. 

Inventive  responses.  Each  of  the  responses  to  inci- 
dents of  racial  harassment  has  severe  limitations.  Assault  and 
battery  apply  in  only  the  most  physically  combative  and 
threatening  situations.  The  tort  of  intentional  infliction  of 
emotional  distress  requires  a  showing  of  extraordinarily 
outrageous  conduct,  which  the  courts  have  not  seen  as  gen- 
erally including  incidents  of  racial  harassment.  The  statutory 
provisions  are  limited  by  their  terms  to  particular  kinds  of 
behavior  (employment  discrimination,  for  example)  or  par- 
ticular motivations  ("because  of  attending  school,"  for  ex- 
ample) that  make  them  not  generally  applicable.  For  these 
reasons,  commentators  and  administrators  have  attempted  to 
devise  other  responses. 

A  proposed  racial  harassment  tort.  UCLA  Law  Pro- 
fessor Richard  Delgado  in  1 982  proposed  the  creation  of  a 
"tort  of  racial  insult."3"  To  prevail  in  an  action  for  such  a  tort, 
the  victim  would  have  to  show  that  language  was  addressed 
to  him  or  her  by  the  defendant  ( 1 )  that  was  intended  to  de- 
mean through  reference  to  race,  (2)  that  the  plaintiff  under- 
stood as  intended  to  demean  through  reference  to  race,  and 
(3)  that  a  reasonable  person  would  recognize  as  a  racial  in- 
sult.11 The  justification  for  such  a  tort  is  the  harm  caused  to 
minority  persons  by  racial  insults  and  the  inadequacy  of 
current  law  to  deal  with  that  harm.  No  court  to  date  has  rec- 
ognized this  tort. 

A  proposed  criminal  sanction.  Hawaii  Law  Professor 
Man  Matsuda  took  Professor  Delgado 's  concept  a  step  fur- 
ther and  proposed  a  criminal  and  administrative  remedy,  a 
public  response  rather  than  a  private  tort  response.12  Racial 


29.  454  F.2d  234.  238  (5th  Or.  1971). 

30.  Richard  Delgado.  "Words  that  Wound:  A  Tort  Action  tor  Racial  In- 
sults, Epithets,  and  Name-Calling,"  Harvard  Civil  Rights-Civil  Liberties  Law 
Review  17(1989):  133. 

31.W.M  179. 

32.  Man  J.  Matsuda,  "Public  Response  to  Racist  Speech:  Considering  the 
Victim's  Story,"  MichiganLm  Review  87  (1989):  2320. 
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speech  with  the  following  characteristics  would  incur  crimi- 
nal or  administrative  sanctions: 

1.  The  message  is  of  racial  inferiority. 

2.  The  message  is  directed  against  a  historically  oppressed 
group. 

3.  The  message  is  persecutorial,  hateful,  and  degrading." 

Under  this  type  of  crime,  racial  insults  directed  at  black 
people  would  be  criminal,  but  racist  insults  directed  at  white 
people  would  not.  No  legislature  has  to  date  enacted  such  a 
crime. 

The  institutional  regulation.  A  third  type  of  response 
proposed  to  deal  with  the  problem  of  racial  insults  is  the  de- 
velopment of  institutional  regulations.  A  school's  imple- 
mentation of  a  policy  to  counter  or  punish  racial  harassment 
is  discussed  in  the  section  below. 


Institutional  Regulations  to 
Address  Racial  Harassment 

The  Special  Case  of  Schools 

Schools  may  decide  to  adopt  policies  to  counter  or 
punish  racial  harassment  on  campus.  When  they  do.  they  are 
acting  in  a  special  context.  First,  this  society's  fight  against 
racial  discrimination  has  largely  centered  on  the  schools,  from 
Brown  v.  Board  of  Education*4  and  the  striking  of  the 
"separate  but  equal"  doctrine  through  the  Bakke35  case  and  the 
Supreme  Court's  uncertain  treatment  of  affirmative  action. 
Second,  the  vast  majority  of  shidents,  at  the  higher  education 
level  but  especially  at  lower  levels,  attend  public  schools,  so 
that  constitutional  considerations  of  freedom  of  speech  apply 
fully  to  them.  Third,  even  with  respect  to  private  schools  and 
colleges,  notions  of  academic  freedom  are  deeply  rooted  and 
tied  to  the  idea  of  freedom  of  speech.  And  fourth,  in  public 
schools  and  in  required  courses  in  institutions  of  higher 
education,  schools  reign  over  captive  audiences. 

Even  the  courts  of  North  Carolina,  not  noted  for  judicial 
activism,  have  been  very  receptive  to  the  notion  that  the  re- 
quirements of  academic  freedom  make  schools  special 
places.  "Teaching  and  academic  freedom  are  "special 
concern[s]'  of  the  First  Amendment  to  the  United  States 
Constitution;  and  the  freedom  to  engage  in  teaching  by  indi- 
viduals and  private  institutions  comes  within  those  liberties 
protected  by  the  Fourteenth  Amendment  to  the  United  States 
Constitution.  1h  Judge  J.  B.  Allen,  Jr.,  rested  a  decision 


33.  Id.  at  2357. 

34.  347  U.S.  483  (1954). 

35.  Regents  of  Univ.  of  Ca.  v.  Bakke,  438  U.S.  265  ( 1978). 

36.  Nova  Univ.  v.  Board  of  Governors  of  the  Univ.  of  N.C.,  305  N.C.  156, 


involving  the  state's  Public  Records  Law"  in  part  on  the 
notion  of  academic  freedom.  In  Judge  Allen's  case,  the 
plaintiffs  sought  from  The  University  of  North  Carolina  at 
Chapel  Hill  certain  records  relating  to  the  medical  research 
carried  out  on  animals.  Judge  Allen  found  that  the  records  did 
not  have  to  be  turned  over.  "Under  the  facts  of  this  case,  the 
work  product  of  defendant  and  his  colleagues  is  protected 
from  any  requirement  of  public  disclosure  by  the  qualified 
privilege  of  academic  freedom  guaranteed  by  the  First 
Amendment  to  the  Constitution  of  the  United  States."38 

The  notion  of  academic  freedom  does  not  always  carry 
such  weight.  In  University  of  Pennsylvania  v.  EEOC?'  the 
Supreme  Court  was  faced  with  this  question:  does  the  notion 
of  academic  freedom  protect  from  investigation  the  tenure- 
review  files  of  university  faculty  members  when  there  is  a 
charge  of  employment  discrimination  under  Title  VII?  The 
university  argued  that  among  the  elements  of  academic 
freedom  is  the  freedom  of  a  university  to  determine  who  may 
teach.  The  peer  review  process  of  the  tenure  system  is  an 
important  element  in  the  determination  of  who  may  teach.  A 
properly  functioning  peer  review  process  requires  submission 
of  candid  and  detailed  evaluations  of  faculty  candidates  from 
their  peers.  Confidentiality  is  necessary,  and  to  require  dis-  / 
closure  in  the  investigation  of  a  claim  of  employment  dis- 
crimination will  undermine  the  existing  process  of  awarding 
tenure  and  infringe  on  the  university's  academic  freedom.  So 
the  argument  ran.  The  Supreme  Court  rejected  it.  "[T]he  in- 
fringement the  University  complains  of  is  extremely  attenu- 
ated. ...  To  verbalize  the  claim  is  to  recognize  how  distant 
the  burden  is  from  the  asserted  right."40 


The  First  Amendment  and  Regulation 

of  Racial  Insults 

The  scope  of  regulation  of  speech  generally. 

Conduct  v.  speech.  Battery,  employment  discrimina- 
tion, and  a  great  variety  of  other  types  of  conduct  are  not 
protected  by  the  First  Amendment's  guarantee  of  freedom  of 
speech.  They  are  "conduct"  that  is  not  speech.  Of  course, 
some  conduct  has  a  communicative  element.  A  supervisor's 
demands  for  sexual  favors  from  a  subordinate  is  both  conduct 
and  speech,  but  its  communicative  element  is  not  protected 
by  the  First  Amendment,  because  it  is  chiefly  conduct  that  is 


164  1 1982)  (citations  omitted),  quoted  in  S.E.T.A.  UNC-CH,  Inc.  v.  Huffines,  89 
CV  09817  (Wake  County  Superior  Court.  December  20,  1989). 

37.  N.C.  Gen.  Stat.  ch.  132. 

38.  S.E.T.A.  UNC-CH.  Inc.  v.  Huffines,  89  CV  098 1"  (Wake  County 
Superior  Court,  December  20.  1989)  (unpublished  judgment,  p.  4  i. 

39.  1 10  S.Ct.  577(1990). 

40.  Id.  at  587-88. 
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not  speech.41  Similarly,  speech  that  is  essentially  an  element 
of  violent  or  unlawful  conduct  is  not  protected. 

Obscenity.  We  may  not  know  it  even  when  we  see  it,  but 
obscenity  is  not  protected  by  the  First  Amendment.42 

Libel  and  slander.  In  general,  untrue  defamatory  speech 
is  not  protected.43  While  the  victim  of  libel  or  slander  is  al- 
most always  an  individual  (or  individual  entity),  in  at  least 
one  case.  Beauharnjais  v.  Illinois.**  the  notion  of  "group  li- 
bel" was  upheld.  It  is  not  a  notion  that  has  received  subse- 
quent support.  If  it  should  in  the  future  gain  support,  it  might 
develop  into  a  new  species  of  tort  liability  in  which  a  mem- 
ber of  a  minority  group  could  recover  damages  for  injuries 
he  or  she  suffered  because  of  remarks  addressed  not  to  him 
or  her  specifically  but  to  the  minority  group  generally.  Such 
a  species  of  tort  might  resemble  the  special  racial  harassment 
tort  discussed  above  in  connection  with  inventive  responses 
to  the  difficulties  of  responding  to  racial  harassment. 

"Fighting  words."  Words  "which  by  their  very  utter- 
ance inflict  injury  or  tend  to  incite  an  immediate  breach  of  the 
peace"  are  not  protected  by  the  First  Amendment.45 

Special  consideration  for  lower  public  schools.  In 
Bethel  School  District  No.  403  v.  Fraser,46  the  Supreme  Court 
upheld  the  suspension  of  a  student  whose  speech  to  a  school 
)       assembly,  while  not  obscene,  was  lewd: 

Unlike  the  sanctions  imposed  on  the  students  wearing 
armbands  in  [Tinker  v.  Des  Moines  Independent  Community 

V  hool  Disti  n  i.  in  which  the  court  held  that  students  do  not 
"shed  their  constitutional  rights  to  freedom  of  speech  or  ex- 
pression at  the  schoolhouse  gate."  393  U.S.  503, 506  (1969)] 
the  penalties  imposed  in  this  case  were  unrelated  to  any  po- 
litical \  iewpoint.  The  First  Amendment  does  not  prevent  the 
school  officials  from  determining  that  to  permit  a  vulgar  and 
lewd  speech  such  as  respondent's  would  undermine  the 
school's  basic  educational  mission.  A  high  school  assembly 
or  classroom  is  no  place  for  a  sexually  explicit  monologue 
directed  towards  an  unsuspecting  audience  of  teenage 
students.4^ 

Restrictions  on  time,  place,  and  manner.  Certain  pub- 
lic places,  such  as  parks,  are  considered  "public  forums."  In 
such  places,  freedom  of  speech  enjoys  its  greatest  protection. 
In  private  homes,  by  contrast,  freedom  of  expression  is  most 
restricted  to  guard  the  privacy  and  tranquility  of  the  occu- 
pants.48 In  between  are  places  where  freedom  of  speech 


enjoys  intermediate  protection.  In  all  places,  a  person's  ex- 
ercise of  free  speech  rights  is  subject  to  reasonable  limitations 
based  on  the  time,  place,  and  manner  of  the  speech,  limita- 
tions properly  tailored  to  leave  open  ample  means  of  com- 
munication.4" The  more  limited  the  forum,  the  more 
restrictive  may  be  the  limitations.  A  public  high  school  is  a 
limited  forum.5"  A  university  is  a  more  open  forum.51  A 
university  campus  is  a  multifaceted  place,  however,  and 
different  sites  on  the  campus  will  have  different  status.  A 
classroom,  an  open  lawn  in  the  quadrangle,  and  a  dormitory 
room  are  three  very  different  venues.  Even  in  the  classroom, 
however,  questions  remain.  At  what  point  is  the  robust  pursuit 
of  ideas  inhibited  by  the  unduly  open  expression  of  speech? 

Content  neutrality.  "[Ajbove  all  else,"  the  Supreme 
Court  has  said,  "the  First  Amendment  means  that  government 
has  no  power  to  restrict  expression  because  of  its  message, 
its  ideas,  its  subject  matter,  or  its  content."52  A  problem  fac- 
ing any  attempt  to  control  or  inhibit  racially  harassing  speech 
is  the  determination  of  the  content  that  is  to  be  labeled  of- 
fensive: only  that  against  blacks,  or  against  other  ethnics  also? 
What  about  the  Holocaust  survivor  who  blames  all  Germans 
for  their  collaboration  during  World  War  II?  What  about 
certain  feminists  who  suggest  that  all  heterosexual  sex  is  rape 
because  of  the  cultural  climate  in  which  men  are  aggressors 
and  violence  against  women  is  tolerated? 

The  intersection  of  the  first  and  fourteenth  amend- 
ments. In  1971  the  North  Carolina  Central  University  cam- 
pus newspaper  The  Echo  published  an  article  expressing  the 
newspaper's  opinion  that  too  many  white  people  were  at- 
tending NCCU  and  that  the  school  should  remain  a  black 
institution.  The  president  of  the  school  terminated  financial 
support  for  the  newspaper  and  returned  to  students  pro  rata 
shares  of  their  fees  that  had  gone  for  the  paper's  support.  The 
editor  sued,  claiming  that  the  president's  action  violated  the 
First  Amendment  right  to  freedom  of  the  press.  The  district 
court  upheld  the  termination  of  the  funding  by  the  university 
on  the  ground  that  the  Fourteenth  Amendment  (and  the  Civil 
Rights  Act  of  1964)  bars  a  state  agency  from  spending  state 
funds  to  discourage  racial  integration  "by  a  program  of  ha- 
rassment, discourtesy,  and  indicia  of  unwelcome."5'  The 
court  of  appeals  rejected  this  reading  of  the  intersection  of  the 
first  and  fourteenth  amendments. 


41   Meritor  Sav.  Bank  ^   Vinson,  477  U.S.  57  (1986). 

42.  Miller  v.  California.  413  U.S.  15  (1973) 

43.  Dun  &  Bradstreet  v.  Greenmoss  Builders.  472  U.S.  749  (1985). 

44.  343  U.S.  250(1952). 

45.  Chaplinsky  v.  New  Hampshire.  315  U.S.  568,  572  (1941). 
46. 478  U.S.  675  (1986). 

47.  Id.  at  685. 

48.  See  Gregory  v.  Chicago,  394  U.S.  1 1 1  1 1969). 


49.  Heffron  v.  International  Soc'\  for  Krishna  Consciousness.  452  IS. 
640(1981). 

50.  Bethel,  478  U.S.  at  682. 

51.  Cornelius  v.  NAACP  Legal  Defense  and  Edue.  Fund.  473  U.S.  ~ss. 
803(1985). 

52.  Police  Dep't  of  Chicago  v.  Mosely,  408  U.S.  92.  95-96  (1972). 

53.  Joyner  v.  Whiting,  341  F.  Supp.  1244(M.D.N.C.  1972). 
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The  Fourteenth  Amendment  and  the  Civil  Rights  Act  pro- 
scribe state  action  that  denies  the  equal  protection  of  the 
law  s.  not  state  advocacy.  To  be  sure,  the  line  between  action 
and  advocacy  may  sometimes  be  difficult  to  draw,  but  it  is 
clear  that  nothing  written  in  The  Echo  crossed  it. 54 

The  First  Amendment  freedoms  of  the  students  running 
The  Echo,  the  court  said,  are  not  without  limits: 

Students,  like  all  other  citizens,  are  forbidden  advocacy 
which  "is  directed  to  inciting  or  producing  imminent  lawless 
action  and  is  likely  to  incite  or  produce  such  action."  [Tinker 
v.  Des  Moines  Independent  Community  School  District,  393 
U.S.  503.  513  ( 1969)]  expressly  limits  the  free  and  unre- 
stricted expression  of  opinion  in  schools  to  instances  where 
it  does  not  "materially  and  substantially  interfere  with  the 
requirements  of  appropriate  discipline  in  the  operation  of  the 
school."  [Brandenburg  v.  Ohio.  395  U.S.  444.  447].M 

Even  speech  that  comes  from  a  public  official  or  public  em- 
ployee and  is  offensive  on  racial  grounds  is  protected  by  the 
First  Amendment,  the  court  held,  unless  it  incites  lawlessness 
or  prevents  the  school  from  maintaining  proper  discipline. 

The  primacy  of  the  First  Amendment  in  current 
jurisprudence.  Following  a  series  of  incidents  on  its  Ann 
Arbor  campus,  the  University  of  Michigan  in  1987  developed 
a  six-point  plan  to  address  racial  problems  on  campus.  One 
element  was  a  policy  dealing  with  racial  harassment.  A  final 
version  of  the  harassment  policy  went  into  effect  in  early 
1988. 

Under  the  policy,  different  levels  of  regulation  applied 
to  different  areas  of  campus.  In  variously  described  public 
parts  of  campus,  only  an  act  of  physical  violence  or  destruc- 
tion of  property  was  punishable.  Publications  sponsored  by 
the  university  were  not  subject  at  all.  In  ""educational  and 
academic  centers,  such  as  classroom  buildings,  libraries,  re- 
search laboratories,  recreation  and  study  centers'"  the  fol- 
lowing was  punishable:56 

1.  Any  behavior,  verbal  or  physical,  that  stigmatizes  or 
victimizes  an  individual  on  the  basis  of  race,  ethnicity. 
religion,  sex,  sexual  orientation,  creed,  national  origin, 
ancestry,  age.  marital  status,  handicap,  or  Vietnam-era 
veteran  status,  and  that 

a.  Involves  an  express  or  implied  threat  to  an  individual's 
academic  efforts,  employment,  participation  in  University 
sponsored  extra-curricular  activities  or  personal  safety;  or 

b.  Has  the  purpose  or  reasonably  foreseeable  effect  of 
interfering  with  an  individual's  academic  efforts,  em- 
ployment, participation  in  University  sponsored  extra- 
curricular activities  or  personal  safety;  or 


c.  Creates  an  intimidating,  hostile,  or  demeaning  envi- 
ronment for  educational  pursuits,  employment  or  par- 
ticipation in  University  sponsored  extra-curricular 
activities. 
2.  Sexual  advances,  requests  for  sexual  favors,  and  verbal  or 
physical  conduct  that  stigmatizes  or  victimizes  an  indi- 
vidual on  the  basis  of  sex  or  sexual  orientation  where  such 
behavior: 

a.  Involves  an  express  or  implied  threat  to  an  individual's 
academic  efforts,  employment,  participation  in  University 
sponsored  extra-curricular  activities  or  personal  safety;  or 

b.  Has  the  purpose  or  reasonably  foreseeable  effect  of 
interfering  with  an  individual's  academic  efforts,  em- 
ployment, participation  in  University  sponsored  extra- 
curricular activities  or  personal  safety:  or 

c.  Creates  an  intimidating,  hostile,  or  demeaning  envi- 
ronment for  educational  pursuits,  employment  or  par- 
ticipation in  University  sponsored  extra-curricular 
activities. 

The  policy  provided  a  hearing  procedure  for  process- 
ing complaints  of  conduct  that  violated  the  policy  and  pro- 
vided sanctions  ranging  from  reprimand  to  expulsion.  In 
addition,  the  policy  provided.  "The  Office  of  the  General 
Counsel  will  rule  on  any  claim  that  conduct  which  is  the 
subject  of  a  formal  hearing  is  constitutionally  protected  by 
the  first  amendment." 

In  the  fall  of  1988,  the  University  Office  of  Affirmative 
Action  published  What  Students  Should  Know  about  Dis- 
crimination and  Discriminatory  Harassment  by  Students  in 
the  University  Environment.  This  guide  included  the  fol- 
lowing as  examples  of  violations  of  the  harassment  policy:"7 

A  male  student  makes  remarks  in  class  like  "Women  just 
aren't  as  good  in  this  field  as  men."  thus  creating  a  hostile 
learning  atmosphere  for  female  classmates. 

Your  student  organization  sponsors  entertainment  that  in- 
cludes a  comedian  who  slurs  Hispanics. 

A  psychology  graduate  student,  identified  as  Doe.  spe- 
cializing in  biopsychology  (an  interdisciplinary  study  of  the 
biological  bases  of  individual  differences  in  personality  traits 
and  mental  abilities)  sued  for  a  permanent  injunction.  Doe 
said  that  certain  theories  in  his  field  could  be  construed  as 
"sexist"  or  "racist"  by  some  students,  and  he  feared  that  if  he 
discussed  those  theories  he  might  be  punished  under  the 
policy. 

The  court  ruled  in  Doe's  favor,  holding  that,  as  far  as  the 
policy  attempted  to  control  speech,  it  was  unconstitutional.51* 
At  this  intersection  of  the  First  Amendment  and  the  Four- 
teenth Amendment,  the  court  recognized  the  inherent  tension 


54.  Joyner  v.  Whiting,  477  F.2d  456.  461-62  (4th  Cir.  1973). 

55.  Id  at  461. 

56.  Doe  v.  University  of  Michigan,  721  F.  Supp.  852,  856  (E.D.Mich. 


57.  Id.  at  858. 

58.  Id.  at  852. 
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between  the  two.  But  just  like  the  Joyner  court  in  dealing  with 
the  student  newspaper  at  North  Carolina  Central  University, 
the  court  here  came  out  squarely  in  favor  of  the  First 
Amendment: 

While  the  Court  is  sympathetic  to  the  University's  obligation 
to  ensure  equal  educational  opportunities  for  all  of  its  stu- 
dents, such  efforts  must  not  be  at  the  expense  of  free 
speech.5" 

In  reaching  its  determination  that  the  university's  policy 
violated  the  First  Amendment,  the  court  concluded  that  the 
policy  was  both  overbroad  (that  is,  it  regulated  too  many 
kinds  of  things)  and  vague.  On  overbreadth,  the  court  said. 

A  law  regulating  speech  will  be  deemed  overbroad  if  it 
sweeps  within  its  ambit  a  substantial  amount  of  protected 

speech  along  with  that  which  it  may  legitimately  regulate 

The  Supreme  Court  has  consistently  held  that  statutes  pun- 
ishing speech  or  conduct  solely  on  the  grounds  that  they  are 

unseemly  or  offensive  are  unconstitutionally  overbroad 

The  fact  that  the  statute  also  [has]  a  legitimate  scope  of  ap- 
plication in  prohibiting  conduct  which  [is]  clearly  unpro- 
tected by  the  First  Amendment  [is]  not  enough  to  save  it.™1 

The  university  argued  that  the  policy  did  not  apply  to  speech 
that  was  constitutionally  protected,  but  the  court  noted  three 
incidents  of  punishment  under  the  policy  in  which  "[t]he  in- 
nocent intent  of  the  speaker  was  apparently  immaterial  to 
whether  a  complaint  would  be  pursued.'*1 
On  vagueness,  the  court  said. 

A  statute  is  unconstitutionally  vague  when  •"men  of  common 
intelligence  must  necessarily  guess  at  its  meaning" 
[Broadrick  v.  Oklahoma,  413  U.S.  601.  61  1  (1973)].  A 
statute  must  give  adequate  warning  of  the  conduct  which  is 
to  be  prohibited  and  must  set  out  explicit  standards  for  those 

who  apply  it These  considerations  apply  with  particular 

force  where  the  challenged  statute  acts  to  inhibit  freedoms 
affirmatively  protected  in  the  constitution.''2 

In  this  policy,  the  court  held,  there  was  vagueness  in  both  the 
"cause"  and  the  "effect"  parts.  In  the  cause  part,  the  harass- 
ing language  must  "stigmatize"  or  "victimize"  an  individual. 
These  terms  are  vague  in  themselves,  the  court  held,  and, 
besides,  "it  is  clear  that  the  fact  that  a  statement  may  victim- 
ize or  stigmatize  an  individual  does  not,  in  and  of  itself,  strip 
it  of  protection  under  the  accepted  First  Amendment  tests."63 
In  the  effect  part,  the  harassing  language  must  "involve  an 
express  or  implied  threat  to  an  individual's  academic  efforts. 


59.  Id.  at  868. 

60  Id  .ii  864  (citations  omitted). 
61.  Doe.  721  F.  Supp.  at  866. 
62  /,/  at  866  (citations  omitted). 

63.  Id.  at  867. 

64.  /./. 


employment,"  etc.'14  The  threat  may  come  about,  the  court 
said,  because  the  "stigmatizing  and  victimizing  speech  is  so 
inherently  distracting."65  The  First  Amendment  protects  such 
speech,  the  court  said.  The  result  is  that  the  effect  pan  also 
is  vague. 


Developing  a  Policy 

Should  a  school  develop  a  racial  harassment  policy? 

There  are  several  good  reasons  for  developing  a  racial  ha- 
rassment policy.  Such  a  policy,  addressing  the  blatant  forms 
of  racism,  is  symbolic  of  attack  on  racism  generally.  A  policy 
may  in  fact  reduce  the  incidence  of  racial  harassment  and 
thereby  reduce  a  real  and  measurable  harm.  It  can  be  argued 
that  schools  have  a  duty  to  protect  students  from  violence. 
And  the  presence  of  such  a  policy  has  educational  value. 

There  also  are  reasons  not  to  develop  a  policy.  A  policy 
is  trouble  to  develop  and  administer.  It  impinges  on  the  robust 
exchange  of  ideas.  (Though  some  argue  that,  in  fact,  the 
opposite  is  true;  that  the  inhibiting  effect  that  racial  harass- 
ment has  on  minority  students  in  fact  reduces  intellectual 
exchange.)  And  a  policy  that  addresses  only  blatant  racism 
touches  the  tip  of  the  iceberg,  not  addressing  the  structural 
forms  of  racial  offense. 

An  almost  certainly  constitutional  policy.  A  policy 
will  almost  certainly  survive  constitutional  challenge  if  it  is 
sufficiently  clear  and  narrow.  To  achieve  this  level  of  con- 
stitutional certainty  a  policy  would  reach  only  speech  or 
conduct  that  is  intended  to  insult  or  stigmatize  an  individual 
or  small  identifiable  group  of  individuals,  that  is  addressed 
directly  to  that  individual  or  small  group,  and  that  has  the 
primary  purpose  or  likely  effect  of  inflicting  emotional  injury 
on  the  victim.  The  emotional  injury  must  be  sufficiently  se- 
vere to  constitute  otherwise  legally  redressable  harm  (as  the 
intentional  infliction  of  emotional  distress  standard  discussed 
above). 

The  requirement  that  the  harassment  be  addressed  to  an 
individual  or  small  group  is  designed  to  bring  it  within  the 
ambit  of  the  "fighting  words"  exception  to  First  Amendment 
protection.  In  Doe  v.  University  of  Michigan,  the  court  said. 

Under  certain  circumstances  racial  and  ethnic  epithets,  slurs, 
and  insults  might  fall  within  this  description  [of  '"fighting 
words"]  and  could  constitutionally  be  prohibited  by  the 
University.66 

Such  a  policy  could  be  combined  with  educational  programs 
designed  to  promote  within  the  school  community  an  envi- 
ronment that  does  not  foster  racism. 


65.  Id. 

66.  Doe.  721  F.  Supp.  at  862. 
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A  policy  might  contain  the  following  substantive  pro- 
visions,67 in  addition  to  procedures  for  administrative  review 
and  relief: 

General  Policy.  Racial  harassment  is  incompatible  with 
equal  educational  opportunity  and  will  not  be  tolerated 
at  this  school.  It  is  the  responsibility  of  every  employee 
and  student  in  this  school  to  strive  to  create  an  envi- 
ronment free  of  racial  harassment. 

Definitions. 

Racial  harassment  by  employees  is  racially  moti- 
vated conduct  by  employees  of  this  school  toward  any 
employee  or  student  of  this  school  that  ( 1 )  discriminates 
on  the  basis  of  race  (a)  in  the  terms,  conditions,  working 
environment,  or  privileges  of  employment:  (b)  in  en- 
rollment, course  assignment,  grade,  or  opportunity  for 
participation  in  any  school  benefit,  service,  or  offering; 
or  (c)  in  school-sponsored  extracurricular  activities,  or 
(2)  is  directed  toward  a  specific  person  or  persons  and 
involves  (a)  the  use  of  force,  (b)  the  threat  of  the  use  of 
force,  or  (c)  the  intentional  infliction  of  severe  mental 
or  emotional  distress  through  any  means  including  the 


67.  This  model  is  based  in  part  on  the  policy  in  effect  at  The  University 
of  North  Carolina  at  Chapel  Hill  and  in  part  on  a  policy  statement  of  the  North- 
ern California  branch  of  the  American  Civil  Liberties  Union. 


use  of  racial  slurs,  epithets,  or  insults,  or  racially  moti- 
vated actions  undertaken  with  reckless  disregard  of  the 
likely  effect  of  inflicting  severe  mental  or  emotional 
distress. 

Racial  harassment  by  students  is  racially  motivated 
conduct  by  students  of  this  school  toward  any  employee 
or  student  of  this  school  that  is  directed  toward  a  specific 
person  or  persons  and  involves  (a)  the  use  of  force,  (b) 
the  threat  of  the  use  of  force,  or  (c)  the  intentional  in- 
fliction of  severe  mental  or  emotional  distress  through 
any  means  including  the  use  of  racial  slurs,  epithets,  or 
insults,  or  racially  motivated  actions  undertaken  with 
reckless  disregard  for  the  likely  effect  of  inflicting  se- 
vere mental  or  emotional  distress. 

Application  of  the  Policy.  Employees  and  students  are 
encouraged  to  express  freely,  responsibly,  and  in  an 
orderly  way  their  opinions  and  feelings  about  any 
problem  or  complaint  of  racial  harassment.  Any  act  by 
a  school  employee  or  agent  of  reprisal,  interference, 
restraint,  penalty,  discrimination,  coercion,  or  harass- 
ment against  any  person  responsibly  complaining  of 
harassment  under  this  policy  interferes  with  free  ex- 
pression and  is  itself  a  violation.  This  policy  shall  not  be 
used  to  bring  frivolous  or  malicious  charges  against 
students,  employees,  or  agents  of  the  school.  ■ 
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Cases  from  Courts  with  Jurisdiction 
over  North  Carolina 

A  school  board  may  have  to  reimburse  parents  for  the 
cost  of  special  education  and  related  services  for  a  hos- 
pitalized child.  Tice  v.  Botetourt  County  School  Board.  908 
F.2d  1200  (4th  Cir.  1990). 

Facts:  Matthew  Tice  is  a  child  with  learning  and  emo- 
tional disabilities.  When  he  was  in  first  grade  his  parents  re- 
quested that  he  be  evaluated  for  special  education.  Although 
the  evaluation  process  should  have  been  completed  within 
sixty-five  working  days  of  the  initial  referral,  the  committee 
that  determined  eligibility  for  special  education  did  not  meet 
until  more  than  200  days  after  the  referral,  in  October  of  the 
next  school  year.  The  committee  found  that  Matthew  was  not 
handicapped  but  recommended  that  he  receive  counseling  at 
his  parents'  expense.  A  final  decision  was  deferred  until 
Matthew  could  be  evaluated  by  an  outside  evaluator.  Dr. 
Gray,  a  psychiatrist,  found  Matthew  to  be  suffering  from 
mental  and  emotional  problems,  which  were  both  a  cause  and 
an  effect  of  his  school  problems.  Less  than  a  month  later 
Matthew  had  a  nervous  breakdown  and  was  hospitalized  for 
approximately  three  weeks.  During  that  time  he  received 
daily  instruction  at  the  Blue  Ridge  Center,  a  certified  school 
program  operated  by  the  hospital,  along  with  counseling  and 
therapy. 

Meanwhile  the  school  committee  reconvened  and  found 
Matthew  eligible  for  special  services  as  a  handicapped  child 
in  both  the  emotionally  disturbed  and  learning  disabled  cat- 
egories. An  individual  education  program  (IEP),  which  did 
not  include  counseling  with  Dr.  Gray,  was  developed  with 
and  agreed  to  by  Matthew's  parents.  Matthew's  condition 


improved,  and  he  returned  to  school  and  successfully  com- 
pleted the  school  year. 

The  Tices  sought  reimbursement  for  the  expenses  of 
Matthew's  hospitalization  and  for  counseling  with  Dr.  Gray 
after  Matthew's  IEP  was  in  effect.  After  failing  at  the  ad- 
ministrative level,  the  Tices  sued  the  school  board,  the  su- 
perintendent, the  principal,  and  the  special  education 
supervisor.  The  district  court  ruled  in  favor  of  the  defendants, 
and  the  Tices  appealed. 

Holding:  The  court  of  appeals  affirmed  in  part  and  sent 
the  case  back  to  the  district  court.  The  court  explained  that 
reimbursement  of  special  education  and  related  services  ex- 
penses under  the  Education  of  All  Handicapped  Children  Act 
(EAHCA)  is  appropriate  only  if  (1)  the  school  board's 
placement  did  not  provide  the  child  with  a  free,  appropriate 
public  education  and  (2)  the  parents'  alternative  placement 
was  "proper"  under  the  EAHCA.  Thus  the  issue  is,  first, 
whether  Matthew  was  receiving  an  appropriate  education 
provided  by  the  school  board  at  the  time  of  his  hospitalization 
and  subsequent  therapy  with  Dr.  Gray.  If  he  was,  then  the 
board  has  no  obligation  to  reimburse  his  parents.  If  not,  the 
parents  will  be  entitled  to  reimbursement  if  Matthew's 
placement  at  the  hospital  and  the  Blue  Ridge  Center  and  his 
subsequent  therapy  with  Dr.  Gray  were  proper.  The  Tices 
have  the  burden  of  proof  on  these  issues. 

To  determine  whether  Matthew  had  been  receiving  an 
appropriate  education,  the  court  applied  the  two-prong  test 
set  out  by  the  Supreme  Court  in  Board  of  Education  v. 
Rowley,  451  U.S.  1  ( 1983):  (1)  Has  the  state  complied  with 
the  procedures  in  the  EAHCA?  (2)  Is  the  IEP  reasonably 
calculated  to  enable  the  child  to  receive  educational  benefits? 
The  court  found  that  Matthew  was  not  receiving  an  appropriate 
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education  provided  by  the  board  at  the  time  he  was  hospi- 
talized— there  was  no  IEP  at  all,  a  situation  caused  by  the 
school  board's  procedural  lapses  and  six-month  delay  in 
completing  the  evaluation.  Reimbursement  then  hinges  on 
whether  Matthew's  education  was  appropriate  and  the 
placement  was  proper  to  meet  the  EAHCA's  goals.  Because 
the  record  on  appeal  was  inadequate  to  make  this  determi- 
nation, the  court  remanded  the  case,  but  did  say  that  the  fact 
that  Matthew  was  hospitalized  while  he  received  instruction 
at  Blue  Ridge  does  not  in  and  of  itself  make  that  placement 
improper. 

The  court  also  explained  that  the  Tices  could  not  be  re- 
imbursed for  the  costs  of  the  hospitalization  and  attendant 
medical  services.  There  was  no  persuasive  evidence  that 
Matthew's  educational  and  emotional  disabilities  were  so 
severe  that  hospitalization  was  necessary  to  provide  him  with 
an  appropriate  education.  However,  while  hospitalized 
Matthew  received  services  that  may  have  been  special  edu- 
cation and  related  services.  The  cost  of  these  services  and  of 
much  of  the  counseling  may  be  recoverable  even  though  the 
medical  services  during  the  hospital  stay  are  not. 

The  court  rejected  the  claim  for  reimbursement  for  Dr. 
Gray's  services  after  Matthew's  IEP  was  in  effect.  This  IEP 
met  both  prongs  of  the  Rowley  test,  and  thus  the  school  board 
has  no  obligation  to  reimburse  the  Tices  for  the  counseling. 
The  court  noted  that  "once  a  procedurally  proper  IEP  has 
been  formulated,  a  reviewing  court  should  be  reluctant  indeed 
to  second-guess  the  judgment  of  education  professionals." — 
Laurie  Mesibov 

School  system  did  not  waive  its  immunity  from  suit  for 
negligent  design  of  school  bus  route  and  stop  location. 

Beatty  v.  Charlotte-Mecklenburg  Board  of  Education,  99 
N.C.  App.  753,  393  S.E.2d  242,  stay  granted  and  disc.  rev. 
granted, N.C. ( 1990)  ( 1990  N.C.  LEXIS  891 ). 

Facts:  Anthony  Beatty,  eleven  years  old,  was  attempt- 
ing to  cross  a  busy,  four-lane  road  in  Charlotte  to  reach  his 
assigned  bus  stop  when  he  was  struck  by  a  truck  and  severely 
injured.  Through  his  guardian  he  sued,  among  others,  the 
school  system  and  school  principal,  maintaining  that  his  in- 
juries resulted  from  the  negligent  design  of  the  school  bus 
route  and  stop  location.  The  trial  court  granted  the  motion  of 
the  system  and  the  principal  to  dismiss  the  claim,  and  the 
guardian  appealed. 

Holding:  Because  the  board  of  education  had  not 
waived  its  immunity  from  liability,  dismissal  of  the  suit 
against  the  school  system  and  principal  was  proper.  In  gen- 
eral, a  school  system  is  immune  from  liability  for  torts  of 
negligence.  By  statute  [N.C.  Gen  Stat.  §  1 15C-42],  a  school 
board  may  waive  its  immunity  to  the  extent  that  it  purchases 


liability  insurance.  If  it  purchases  liability  insurance,  it  waives 
immunity  only  as  to  the  things  the  insurance  covers  and  only 
to  the  amount  that  the  insurance  will  pay.  In  this  case,  the 
board  had  purchased  an  insurance  policy  that  had  a  specific 
exclusion  for  "transportation  of  pupils,"  which  provided  that 
the  insurance  "does  not  apply  to  bodily  injury  or  property 
damage  arising  out  of  the  ownership,  maintenance,  operation, 
use,  loading  or  unloading  of  any  aircraft,  automobile  or  wa- 
tercraft  owned,  operated  or  hired  by  or  for  the  [school]  .  .  . 
[including]  any  contract  to  furnish  transportation  of  pupils  to 
and  from  schools."  The  guardian  claimed  that  the  exclusion 
did  not  apply  to  Anthony's  case  because  Anthony  was  not  hit 
by  a  school  bus  but  by  a  private  truck,  and  the  claim  related 
to  the  routing  of  buses  and  placing  of  stops,  not  operation  of 
buses.  The  court  disagreed,  holding  that  an  intent  to  waive 
immunity  must  be  clearly  indicated.  In  this  case,  the  exclusion 
from  insurance  applied  to  Anthony's  situation,  and  therefore 
immunity  had  not  been  waived. 


Cases  from  Other  Courts 

School  system  held  not  liable  where  principal,  perhaps        , 
unconstitutionally,  rejects  student's  proposed  valedictory 
speech.  Guidry  v.  Broussard,  897  F.2d  181  (5th  Cir.  1990). 

Facts:  Because  of  the  content  of  Angela  Guidry's  pro- 
posed valedictory  speech,  officials  at  her  high  school  rejected 
it  on  the  grounds  that  it  would  violate  the  establishment  clause 
of  the  Constitution  by  having  the  primary  effect  of  advancing 
religion.  Angela  sued,  claiming  that  rejecting  the  speech 
violated  her  First  Amendment  rights  to  freedom  of  speech. 
The  trial  court  held  in  favor  of  the  school  system  on  the  same 
grounds  set  forth  by  the  school  system.  Angela  appealed. 

Holding:  The  appeals  court  upheld  the  ruling  of  the 
district  court  dismissing  Angela's  suit,  but  on  different 
grounds.  The  appeals  court  held  that  the  decision  to  reject  the 
speech  was  made  at  an  administrative  level  (the  school 
principal  and  below)  that  was  so  low  that  it  could  not  be 
considered  an  act  reflecting  the  official  policy  of  the  school 
board.  Because  it  was  not  an  act  of  official  board  policy,  the 
school  system  could  not  be  held  to  pay  damages  to  Angela 
even  if  the  rejection  of  the  speech  was  an  unconstitutional 
violation  of  her  First  Amendment  rights.  Therefore,  the  court 
held,  the  suit  should  be  dismissed. 


School  board's  maternity-leave  policy  granting  one  year's 
unpaid  leave  without  a  showing  of  actual  disability  to  fe-       ^ 
male  teachers  unlawfully  discriminates  against  male        ^ 
teachers.  Schafer  v.  Board  of  Public  Education  of  the  School 
District  of  Pittsburgh,  Pa.,  903  F2d  243  (3d  Cir.  1990). 
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Facts:  The  Pittsburgh  school  board  (as  a  result  of 
collective  bargaining  with  the  teachers'  union)  adopted  a 
maternity-leave  policy  for  teachers  that  provided  that  "all 
female  teachers  shall  be  entitled  to  maternity  leave"  of  up  to 
one  year,  without  pay,  without  a  showing  of  disability.  Gerald 
Shafer,  a  male  teacher,  requested  an  unpaid  leave  of  absence 
for  one  year  for  child  rearing,  informing  the  personnel  di- 
rector that  if  he  did  not  receive  the  leave  he  would  be  forced 
to  resign.  The  request  for  leave  was  denied  and  Shafer  re- 
signed. Shafer  then  filed  charges  with  the  Equal  Employment 
Opportunity  Commission  (which  eventually  caused  suit  to  be 
filed  to  have  the  policy  changed  with  respect  to  future 
teachers)  and  sued  the  school  board  under  Title  VII  of  the 
Civil  Rights  Act  of  1964,  alleging  that  the  leave  policy,  per- 
mitting leave  to  females  only,  constituted  unlawful  sex  dis- 
crimination against  him  as  a  male. 

Holding:  The  court  held  for  Shafer,  finding  that  he  was 
unlawfully  discriminated  against  because  of  his  sex  in  the 
denial  of  the  one  year's  leave  for  child  rearing.  Where  an 
employee  maternity-leave  policy  permits  females  to  take 
unpaid  leave  beyond  the  period  of  actual  pregnancy-related 
disability,  the  leave  policy  must  not  deny  males  the  same 
leave  possibility. 

Transfer  of  teacher  because  her  daughter  enrolled  in  an 
all-white  private  school  is  unconstitutional.  Fyfe  v.  Curlee. 
902F.2d401  (5th  Cir.  1990). 

Facts:  Mary  Anne  Fyfe  was  employed  as  secretary  to 
the  Vine  Street  Elementary  School  principal  in  Aberdeen, 
Mississippi.  She  removed  her  daughter  from  the  Aberdeen 
public  schools  and  enrolled  her  in  an  all-white  private  school. 
At  about  the  same  time,  a  number  of  local  black  citizens  and 
community  leaders  began  boycotting  Aberdeen  businesses  as 
part  of  a  campaign  to  increase  the  number  of  black  teachers 
and  administrators  in  the  Aberdeen  school  system.  The  su- 
perintendent of  the  system  met  with  Fyfe  and  asked  about  her 
daughter's  school  change  and  told  Fyfe  that  he  "would  pre- 
fer" that  she  work  some  place  else.  Later  he  told  her  that  he 
"would  appreciate  it"  if  she  would  find  a  job  elsewhere.  When 
she  refused,  saying  that  she  was  protected  by  law  from  hav- 
ing to  quit,  the  superintendent  transferred  her  to  a  newly 
created  job  that  she  found  menial  and  undesirable.  She  filed 
a  lawsuit,  claiming  that  the  transfer  was  in  retaliation  for  her 
daughter's  school  change  and  was  unconstitutional.  The  jury 
held  for  the  school  district.  Fyfe  appealed. 

Holding:  The  court  of  appeals  overturned  the  judgment 
of  the  district  court.  The  transfer  of  Fyfe  was  unconstitutional. 
First,  the  right  to  go  to  a  private  school  is  "protected  under 
the  First  Amendment  and  the  penumbra  of  familial  privacy 
rights  recognized  by  the  Supreme  Court."  Second,  it  is  clear 


that  the  school  change  was  the  reason  Fyfe  was  transferred. 
And  third,  continuing  Fyfe  in  her  position  as  secretary  would 
not  have  materially  and  substantially  impeded  the  operation 
of  the  public  schools.  There  was  no  evidence  that  Fyfe's  de- 
cision caused  violence  accompanying  the  boycott  to  consti- 
tute a  threat  to  the  schools. 

Banning  teacher  who  wears  religious  garb  does  not  vio- 
late Title  VII.  United  States  v.  Board  of  Education  for  the 
School  District  of  Philadelphia,  9 1 1  F.2d  882  (3d  Cir.  1990). 

Facts:  In  1982  Alima  Delores  Reardon.  a  devout 
Muslim,  embraced  as  a  religious  conviction  the  belief  that 
Muslim  women  should,  when  in  public,  cover  their  entire 
body  except  face  and  hands.  She  taught  in  the  public  schools 
until  1984  in  traditional  Muslim  attire,  including  head  wrap, 
without  incident.  Near  the  end  of  that  year  she  was  rejected 
for  substitute  teaching  assignments  on  several  occasions  (and 
given  the  opportunity  to  go  home  and  change,  which  she 
rejected)  because  of  the  "Pennsylvania  Garb  Law"  which 
prohibits  any  teacher  in  the  public  schools  from  wearing 
while  at  school  "any  dress,  mark,  emblem,  or  insignia  indi- 
cating the  fact  that  such  teacher  is  a  member  or  adherent  of 
any  religious  order,  sect,  or  denomination."  Reardon  filed  a 
charge  of  religious  discrimination  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  with  the  Equal  Employment  Opportunity 
Commission,  which  found  that  there  was  a  violation  of  Title 
VII  in  not  allowing  Reardon  to  teach  in  her  religious  dress. 
Following  that  finding,  the  United  States  Department  of 
Justice  filed  this  lawsuit  on  Reardon's  behalf.  The  trial  court 
held  that  the  rule  violated  Title  VII.  The  Philadelphia  Board 
of  Education  appealed. 

Holding:  The  finding  of  a  violation  of  Title  VII  was 
overturned.  Because  the  school  system  administrators  were 
bound  by  law  to  follow  the  Pennsylvania  Garb  Statute,  to  say 
that  their  compliance  with  the  statute  violates  Title  VII 
would  be  an  "undue  hardship"  on  them.  Further,  if  it  is 
claimed  that  the  statute  is  unconstitutional,  the  court  dis- 
agrees. So  long  as  the  statute  is  applied  nondiscriminatory 
without  regard  to  any  particular  religion,  there  is  not  a 
constitutional  violation. 

School  system  may  not  require  that  all  students  wishing 
to  participate  in  school-sponsored  extracurricular  ac- 
tivities consent  to  drug  testing.  Brooks  v.  East  Chambers 
Consolidated  Independent  School  District,  730  F.  Supp.  759 
(S.D.Tex.  1989). 

Facts:  In  1988  the  school  board  in  East  Chambers 
County,  Texas,  authorized  the  East  Chambers  High  School 
principal  to  investigate  alcohol  and  drug  use  among  students, 
in  response  to  a  petition  by  several  parents  and  students.  The 
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principal's  investigation  consisted  primarily  of  having  three 
of  the  petitioning  students  go  through  the  yearbook  and 
tabulate  the  number  of  students  they  believed  were  users  of 
alcohol  or  drugs.  The  three  indicated  that  about  one  third  used 
drugs  and  97  percent  used  alcohol.  The  school  board  then 
approved  a  plan  requiring  students  in  grades  six  through 
twelve  who  wished  to  participate  in  school-sponsored  ex- 
tracurricular activities  to  consent  to  urinalysis  for  drugs  as  a 
condition  of  their  participation.  Brent  Brooks,  who  wished  to 
participate  in  the  Future  Farmers  of  America  program  refused 
to  take  the  test  and  sued  the  school  system. 

Holding:  The  blanket  requirement  of  drug  testing  is 
unconstitutional.  The  court  noted  that  a  similar  program  was 
upheld  in  Schaill  v.  Tippecanoe  County  School  Corp.,  864 
F.2d  1309  (7th  Cir.  1988)  [digested  in  School  Law  Bulletin 
20  (Spring  1989):  18],  but  that  recent  Supreme  Court  deci- 
sions decided  after  Schaill,  requiring  a  balancing  of  the  le- 
gitimate expectation  of  privacy  of  a  person  to  be  tested 
against  the  government's  interest  in  conducting  the  test, 
compel  a  different  result.  [See  "Recent  Developments  on 
Drags  in  the  Workplace,"  by  Stephen  Allied.  School  Law 
Bulletin  20  (Summer  1989):  1.]  According  to  the  court, 
"The  intrusion  on  personal  privacy  that  the  school  child 
must  undergo  in  the  East  Chambers  County  school  system 
cannot  be  justified  by  the  global  goal  of  prevention  of  sub- 
stance abuse." 

Reprimand  of  teacher  for  reference  to  students'  "making 
out"  on  the  tennis  court  is  not  an  unconstitutional  viola- 
tion of  the  teacher's  right  to  free  speech.  Miles  v.  Denver 
Public  Schools.  733  F.  Supp.  1410  (D.Colo.  1990). 

Facts:  Asked  by  one  of  his  ninth-grade  national  gov- 
ernment class  students  how  the  current  high  school  compared 
with  the  high  school  in  prior  years,  teacher  John  Miles  re- 
sponded that  currently  the  building  was  not  as  clean,  there 
was  a  lack  of  discipline,  and  "I  don't  think  in  1967  you  would 
have  seen  two  students  making  out  on  the  tennis  court."  Miles 
then  identified  one  of  the  students.  Parents  of  the  students 
complained  and  Miles  was  placed  on  administrative  leave 
with  pay  and  was  subsequently  reprimanded  by  a  memo- 
randum to  his  file.  He  sued,  alleging  that  his  answer  to  the 
student's  question  was  protected  by  the  First  Amendment's 
guarantee  of  freedom  of  speech. 

Holding:  The  reprimand  was  not  unconstitutional.  A 
public  school  employee  can  prevail  on  a  claim  that  the  school 
system  has  taken  an  adverse  action  against  the  employee 
because  of  the  exercise  of  First  Amendment  rights  if  the 
employee  can  show  ( 1 )  that  the  speech  that  caused  the  school 
system  to  act  was  "speech  on  a  matter  of  public  concern,"  (2) 
that  the  employee's  interest  in  saying  what  he  or  she  said  was 


more  important  than  whatever  the  reason  was  that  the  school  *  I 
system  objected,  and  (3)  that  the  speech  was  a  motivating 
factor  in  the  school  system's  action.  If  the  employee  succeeds 
on  all  three  of  these  requirements,  the  school  system  may  still 
escape  liability  if  it  can  show  that  it  would  have  taken  the 
action  it  took  even  in  the  absence  of  the  constitutionally 
protected  speech.  In  this  case,  the  court  did  not  rule  on 
whether  the  teacher's  comment  regarding  the  students 
"making  out  on  the  tennis  court"  was  in  fact  "speech  on  a 
matter  of  public  concern."  It  did  hold  that  even  if  the  com- 
ment was  speech  on  a  matter  of  public  concern,  the  interest 
of  the  school  system  in  maintaining  an  educational  atmo- 
sphere free  from  embarrassing  statements  by  teachers  about 
students  outweighed  Miles's  interest  in  making  the  statement, 
and  therefore  Miles's  claim  failed. 

Religious  group's  activities  in  bus  parked  in  close  prox- 
imity to  school  may  violate  constitutional  rights.  Doe  v. 

Shenandoah  County  School  Board,  737  F.  Supp.  913 
(W.D.Va.  1990). 

Facts:  For  some  years  Weekday  Religious  Education, 
Inc.,  offered  Christian  religious  classes  in  the  public  school 
buildings  in  Shenandoah  County,  Virginia,  after  regular  g 
school  hours.  In  1 982,  because  of  questions  of  the  constitu-  y 
tionality  of  this  practice,  the  school  board  required  Weekday 
to  conduct  its  classes  elsewhere.  Weekday  began  to  use  for 
its  classrooms  converted  school  buses  that  were  very  similar 
in  appearance  to  buses  used  by  the  school  district.  The  buses 
were  sometimes  parked  very  close  to  the  schools.  Students 
"rotate  in  and  out  over  the  course  of  a  day  with  the  result  that 
the  bus  is  parked  in  front  of  the  school  for  the  majority  of  the 
school  day."  On  occasion,  recruiters  from  Weekday  entered 
the  school  buildings.  On  one  particular  occasion,  a  recruiter 
entered  a  second-grade  classroom  and  distributed  Weekday 
enrollment  cards  to  the  students,  holding  up  a  bag  of  candy 
and  saying  that  everyone  would  get  a  prize  if  all  the  cards 
were  turned  in.  One  child,  called  "J.  Doe"  in  this  lawsuit, 
refused  to  turn  his  card  in  and  was  subject  to  pressure  by  the 
other  students  and  the  teacher,  so  that  all  the  students  could 
get  their  candy.  On  other  occasions,  public  school  teachers 
themselves  distributed  the  enrollment  cards.  J.  Doe  and  his 
mother  filed  a  lawsuit  asking  that  Weekday's  practices  be 
stopped,  on  the  grounds  that  they  amounted  to  an  unconsti- 
tutional intrusion  of  religion  into  the  public  schools. 

Holding:  The  court  issued  an  order  requiring  that  the 
school  system  not  allow  Weekday  to  park  its  buses  in  close 
proximity  to  the  school,  not  allow  Weekday  employees  to       L 
enter  upon  school  property,  and  ensure  that  school  employ-      ™ 
ees  not  participate  in  recruitment  activities  or  pressure 
students. 
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Female  fourth-grade  teacher's  sexual  relationship  with 
fifteen-year-old  male  high  school  sophomore  renders  her 
"unfir  to  teach.  Elvin  v.  City  of  Waterville,  573  A.2d  381 
(Me.  1990). 

Facts:  Fourth-grade  teacher  Kathleen  Elvin  engaged  in 
a  sexual  relationship  with  a  boy  who  was  a  student  in  the 
same  school  system,  over  a  period  of  months,  during  which 
time  the  boy  was  fifteen  and  then  sixteen  years  of  age.  Elvin 
was  convicted  of  sexual  abuse  of  a  minor  and,  following  a 
hearing,  was  dismissed  by  the  school  board  under  the  Maine 
statutory  provision  that  a  school  board  shall  dismiss  any 
teacher  "who  proves  unfit  to  teach  or  whose  services  the 
board  deems  unprofitable  to  the  school.'*  Elvin  appealed  to 
the  superior  court,  which  upheld  the  dismissal,  and  then  to  the 
supreme  court,  claiming,  in  part,  that  she  was  denied  due 
process  in  the  dismissal  hearing  in  that  the  boy  did  not  tes- 
tify, but  instead  his  affidavit  was  read. 

Holding:  The  dismissal  stands.  The  board  had  good 
grounds  for  finding  Elvin  unfit,  and  due  process  does  not 
demand  that  the  boy  testify  in  the  hearing. 

School  official's  search  of  locked  briefcase  inside  locked 
trunk  of  student's  car  in  search  of  drugs  is  not  unconsti- 
tutional. State  v.  Slattery,  56  Wash.  App.  820,  767  P.2d  932 
(1990). 

Facts:  A  student  informed  the  high  school  principal  that 
fellow  student  Michael  Slattery  was  selling  drugs  in  the 
school  parking  lot.  The  principal  had  experience  with  the 
informant  and  had  reason  to  believe  the  information  to  be 
true.  The  principal  questioned  Michael,  discovering  in  his 
pockets  $230  in  cash  and  a  telephone-pager  number  written 
on  a  slip  of  paper.  The  principal  then  had  a  security  officer 
search  Michael's  locker.  When  the  search  turned  up  nothing, 
the  principal  asked  for  the  keys  to  Michael's  car.  Michael 
refused,  but  after  speaking  with  his  mother  by  telephone,  gave 
up  the  keys.  In  the  car,  school  officials  found  a  telephone 
pager  and  a  notebook  with  names  and  dollar  amounts  written 
next  to  the  names.  In  the  locked  trunk  they  found  a  locked 
briefcase.  Michael  said  that  the  case  was  not  his  and  that  he 
did  not  know  the  combination.  Officials  pried  the  case  open, 
finding  marijuana.  They  called  the  police.  Michael  was  ar- 
rested and  tried  on  criminal  drug  charges. 

At  the  drug  trial.  Michael  attempted  to  have  the  drugs 
found  in  the  case  excluded  from  evidence  on  the  grounds 
that  the  search  of  the  case  by  the  school  officials,  without  a 
warrant,  was  an  unconstitutional  violation  of  the  Fourth 
Amendment  protection  against  warrantless  searches.  He  lost 
that  attempt  and  was  convicted.  He  appealed. 

Holding:  The  search  was  not  unconstitutional.  School 
officials  may  search  students  without  a  warrant  if,  under  all 


the  circumstances,  the  search  is  reasonable.  To  be  reasonable 
the  search  must  have  been  justified  at  its  inception  and  its 
scope  must  have  been  reasonably  related  to  the  circumstances 
that  justified  its  inception.  In  this  case  the  court  held  first  that 
the  search  was  justified  at  its  inception  because  the  principal 
had  reason  to  trust  the  informant,  because  Michael  was 
carrying  a  large  amount  of  cash,  and  because  drug  sales  on 
school  property  are  a  serious  threat  to  school  welfare.  The 
court  held  second  that  the  search's  scope  was  reasonable, 
without  explaining  why. 

Private-college  students  accused  of  cheating  are  entitled 
to  only  such  procedural  safeguards  as  the  college  chooses 
to  provide.  Boehm  v.  University  of  Pennsylvania  School  of 
Veterinary  Medicine,  392  Pa.  Super.  502,  573  A.2d  575 
(1990). 

Facts:  Cynthia  Boehm  and  Maria  Stanik,  students  at  the 
University  of  Pennsylvania's  School  of  Veterinary  Medicine, 
were  charged  with  cheating,  tried  before  a  hearing  panel 
under  the  school's  Code  of  Student  Rights  and  Academic 
Integrity,  and  convicted  of  "'behavior  suspicious  of  and 
compatible  with  cheating."  The  conviction  and  punishment 
were  upheld  by  the  dean  and  then  by  an  appeals  committee. 
Boehm  and  Stanik  then  sued  in  state  court,  seeking  an  order 
that  the  punishment  be  stopped  on  the  grounds  that  the 
school's  disciplinary  proceedings  lacked  fundamental  fair- 
ness and  failed  to  comply  with  the  code. 

Holding:  The  court  refused  to  intervene  in  the  school's 
disciplining  of  the  students.  With  respect  to  disciplinary 
proceedings  at  public  colleges,  constitutional  considerations 
of  due  process  require  that  the  college  provide  review  pro- 
ceedings that  have  certain  characteristics,  including  notice 
and  a  hearing  (with  an  opportunity  to  present  evidence).  But 
private-college  students  who  are  being  disciplined  "are  en- 
titled only  to  those  procedural  safeguards  which  the  school 
specifically  provides."  The  only  question  is  one  of  contract 
between  the  private  school  and  its  students:  has  the  school 
lived  up  to  its  end  of  the  contract  by  following  the  disciplinary 
procedure  that  it  set  up  for  itself? 

Videotaping  teacher's  classroom  performance  does  not 
violate  privacy  rights,  and  the  resulting  videotapes  may 
be  used  in  a  termination  hearing.  Roberts  v.  Houston  In- 
dependent School  District,  788  S.W.2d  107  (Tex.  Ct.  App. 
1990). 

Facts:  The  Houston  Independent  School  District  has  a 
standard  practice  of  videotaping  teachers'  classroom  per- 
formance as  part  of  teacher  assessment.  Vema  Roberts  ob- 
jected to  the  videotaping,  but  the  teacher  assessment  team,  in 
making  its  observations  of  her  performance,  videotaped  her 
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nonetheless.  The  team  identified  performance  problems  and 
informed  Roberts,  but,  in  the  view  of  the  district,  she  did  not 
correct  her  performance  adequately.  The  superintendent  and 
board  decided  to  terminate  her  employment  for  inefficiency 
and  incompetence.  Roberts  requested  a  hearing  to  review  that 
decision  and,  informed  that  videotapes  of  her  performance 
would  be  used  at  the  hearing,  she  requested  copies  of  the 
tapes.  She  was  allowed  to  view  the  tapes  in  the  school  ad- 
ministrative office,  but  she  was  not  given  copies.  After  the 
hearing,  at  which  the  board  viewed  the  videotapes,  her  ter- 
mination was  unanimously  upheld.  She  appealed  the  decision 
to  the  courts  on  the  grounds  ( 1 )  that  she  had  been  denied  due 
process  in  the  termination  proceedings  because  copies  of  the 
tapes  were  not  made  available  to  her  and  (2)  that  the  video- 
taping in  her  classroom  unconstitutionally  violated  her  right 
to  privacy. 

Holding:  The  court  overruled  her  grounds  for  appeal 
and  upheld  the  termination.  With  respect  to  not  providing 
copies  of  the  videotapes  before  the  termination  hearing,  the 
court  said  that  making  the  tapes  available  for  her  to  view 
before  the  hearing  was  enough;  she  did  not  have  a  right  to 
possess  copies.  With  respect  to  the  claim  of  invasion  of 
privacy,  the  court  held  that  a  teacher  in  his  or  her  classroom 
does  not  have  a  "reasonable  expectation  of  privacy"  that  is 
violated  by  videotaping.  Roberts  "was  videotaped  in  a 
public  classroom,  in  full  view  of  her  students,  faculty 
members,  and  administrators.  At  no  point  did  the  school 
district  attempt  to  record  [her]  private  affairs.  The  activity 
of  teaching  in  a  public  classroom  does  not  fall  within  the 
expected  zone  of  privacy." 

Nursing  school  policy  of  "two  D's  and  you're  out"  does 
not  violate  Constitution.  Lilly  v.  Smith.  790  S.W.2d  539 
(Tenn.  Ct.  App.  1990). 

Facts:  A  policy  in  force  at  all  public  universities,  col- 
leges, and  community  colleges  in  Tennessee  provides  that  if 
a  nursing  student  receives  two  D  grades  or  below  during  the 
student  "s  nursing  program  in  any  school  of  nursing  in  Ten- 
nessee, the  student  must  be  dismissed  and  is  never  eligible  for 
readmission  into  the  nursing  programs  of  any  of  the  public 
schools  of  nursing  in  the  state.  Beverly  Lilly,  thirty-six  years 
old,  took  one  year  of  courses  prerequisite  to  entering  the 
nursing  program  at  a  community  college  and  then  entered  the 
nursing  program.  In  the  program  she  received  a  D  in  one 
course  but  then  repeated  the  course  and  received  a  B.  She 
subsequently  received  a  D  in  another  course  and.  because  it 
was  her  second  D.  she  was  immediately  dismissed.  She 
reapplied  for  admission  but  was  rejected  because  of  the 


two-D  policy.  She  applied  at  another  community  college  and  ^  ) 
was  also  rejected,  and  then  at  the  University  of  Tennessee  at 
Martin  and  was  again  rejected,  both  times  because  of  the 
policy.  She  brought  suit  against  all  the  relevant  persons  and 
boards  administering  the  public  universities,  colleges,  and 
community  colleges  in  Tennessee,  alleging  that  the  two-D 
policy  was  unconstitutional. 

Holding:  The  two-D  policy  is  not  unconstitutional. 
"While  we  may  think  the  two  'D'  policy  is  unfair  or  unwise, 
determining  the  wisdom  of  an  academic  policy  which  may 
appear  stringent  to  some  is  better  left  to  the  discretion  of  the 
nursing  faculty,  not  lawyers  and  judges." 

Teacher's  toleration  of  her  husband's  use  of  their  home 
for  growing  and  selling  marijuana  may  constitute  "ne- 
glect of  duty."  Jefferson  County  School  District  No.  509-J 
v.  Fair  Dismissal  Appeals  Board,  102  Ore.  App.  83, 793  P.2d 
888(1990). 

Facts:  Carol  Kari  was  an  elementary  school  teacher 
whose  duties  included  instruction  and  extracurricular  par- 
ticipation in  the  district's  anti-drug  program.  Because  of 
suspicions  regarding  her  husband,  the  police  searched  her 
house  and  discovered  that  her  husband  was  using  the  home  f 
to  grow  and  sell  marijuana.  Kari.  herself  opposed  to  drug  use,  I 
knew  that  her  husband  was  using  the  house  for  this  purpose. 
However,  she  was  afraid  of  his  anger,  was  unwilling  to  split 
up  the  family  (with  two  small  children),  and  did  not  know 
what  else  to  do,  so  she  acquiesced  in  his  marijuana  growing 
and  selling,  limiting  her  response  to  seeking  counseling  and 
urging  him  to  seek  counseling. 

The  superintendent  recommended  her  dismissal,  in  large 
part  on  the  basis  that  her  teaching  in  the  anti-drug  program 
would  be  severely  undermined.  The  grounds  for  dismissal 
were  immorality  and  neglect  of  duty.  The  board  approved  the 
dismissal,  and  Kari  appealed  to  the  Fair  Dismissal  Appeals 
Board.  The  FDAB  found  that  the  facts,  as  stated  above,  did 
not  justify  dismissal  and  ordered  reinstatement.  To  call  what 
she  did  "neglect  of  duty."  the  FDAB  said,  meant  that  the 
school  system  held  Kari  to  the  duty  of  breaking  up  her  fam- 
ily, as  that  would  be  the  inevitable  outcome  of  turning  her 
husband  in  or  moving  out  herself.  The  school  district  ap- 
pealed to  the  court. 

Holding:  The  court  held  that  the  FDAB  had  taken 
KarLs  personal  circumstances  too  much  into  consideration. 
For  determining  neglect  of  duty,  "the  correct  focus  is  on  the 
propriety  of  her  conduct  in  the  light  of  her  responsibilities  to 
the  district  and  her  students."  The  court  remanded  the  case  to  ^ 
the  FDAB  for  reconsideration.  ■  % 
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